AGENDA
CITY OF SAFFORD • CITY COUNCIL MEETING • MONDAY, AUGUST 14, 2017 at 6:00 pm

MEETING LOCATION: SAFFORD LIBRARY PROGRAM ROOM • 808 S. 7TH AVE SAFFORD, ARIZONA
“The mission of the City of Safford is to make Safford a great place to live, work, and visit”

1.
2.
3.
4.
5.
6.

WELCOME AND CALL TO ORDER: (Reminder: Please turn off cell phones)
ROLL CALL:
PLEDGE OF ALLEGIANCE TO THE FLAG: Mayor Kouts will lead the Pledge of Allegiance.
OPENING PRAYER: Councilman Lopez will offer the opening prayer.
CITIZEN COMMENTS ON AGENDA ITEMS:
CITIZEN COMMENTS ON NON-AGENDA ITEM:

7.

NEW/OLD BUSINESS:
1. MINUTES: Request for the Mayor and City Council to approve the March 27, May 15,
and July 24, 2017 Council Meeting Minutes.
(Staff, Georgia Luster)
INFORMATION/DISCUSSION/ACTION

2. SPECIAL EVENT LIQUOR LICENSE: Request for the Mayor and Council to review and
make a recommendation to the Arizona State Liquor Board for a Special Event Liquor
License. (Staff, Dustin Welker) INFORMATION/DISCUSSION/ACTION
8.

RESOLUTIONS:
1. RESOLUTION NUMBER R17-016: Request for the Mayor and City Council to approve
and adopt Resoluton Number R17-016 approving Transfer Policy. (Staff, Clifford Davis)
INFORMATION/DISCUSSION/ACTION

2. RESOLUTION NUMBER R17-017: Request for the Mayor and City Council to approve
and adopt Resolution Number R17-017, approving Social Media Policy. (Staff, Clifford
Davis) INFORMATION/DISCUSSION/ACTION
3. RESOLUTION NUMBER R17-018: Request for the Mayor and City Council to approve
and adopt Resolution Number R17-018, approving Probationary Employment Period
Policy. (Staff, Clifford Davis) INFORMATION/DISCUSSION/ACTION
4. RESOLUTION NUMBER R17-019: Request for the Mayor and City Council to approve and
adopt Resolution Number R17-019, approving and authorizing execution of: (1) Amended
and Restated Power Purchase Agreement with Mesquite Power, LLC; and (2) Third
Amendment to Administration and Scheduling Agreement with Southwest Public Power
Agency, Inc. (Staff, Jenny Howard) INFORMATION/DISCUSSION/ACTION
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9.

CONTRACTS/AGREEMENTS/AWARDS:
1. HANGAR TRANSFER: Request for the Mayor and City Council to approve a request
to assign T-Hangar T-2 from Mayson Schultz to Aaron Allen. (Staff, Dustin Welker)
INFORMATION/DISCUSSION/ACTION

2. AWARD OF BID: Request for the Mayor and City Council to award Project Number
69-696 Tubular Steeel Distribution Poles for the 8th Avenue Rebuild Project to
TransAmerican Power Products (TAPP) in the amount of $30,543.00. (Staff, Jenny
Howard) INFORMATION/DISCUSSION/ACTION
3. FREEPORT MCMORAN AGREEMENT: Request for the Mayor and City Council to
approve an agreement by and between Freeport-McMoRan Safford Inc. (FMI) and the
City of Safford for unpatented mining claims. This land will be used to expand the
Safford Regional Landfill. (Staff, Horatio Skeete) INFORMATION/DISCUSSION/ACTION
10.

MEETINGS/ACTIVITIES HELD OR TO BE HELD BY COUNCIL:

11.

COUNCIL REQUESTS FOR AGENDA ITEMS:

12.

EXECUTIVE SESSION: Pursuant to Arizona Revised Statutes §38-431.03(A)(1) the Mayor
and City Council may enter executive session to conduct performance evaluation of City
Manager, Horatio Skeete. The Council may adjourn executive session to enter regular
session to take action regarding performance evaluation of the City Manager.

13.

ADJOURN:

Tamara Webster, Deputy City Clerk

Posted: August 10, 2017

In accordance with Section 2.04.120 of the Municipal Code of the City of Safford, and Arizona Revised Statutes §§38-431.01 et seq., and
38-431.02 et seq., notice is hereby given to the members of the general public that the City of Safford will hold the above Council
Meeting. Members of the City of Safford Council may attend either in person or by telephone conference call. The City Council reserves
the right to take action upon any item on the agenda. DECLARATION ON CONFLICT OF INTEREST: Council members and staff have a right
to declare a conflict of interest. The declaration of a conflict of interest must be made prior to discussion of any agenda item in which
Council members or staff member determine they have a conflict of interest. The Council may adjourn at any time into executive session.
Meeting Agendas are available on the city’s website at: www.cityofsafford.us.
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#7.1

CITY COUNCIL COMMUNICATION
TO:
FROM:
SUBJECT:
DATE:

Mayor and Council
Georgia Luster, City Clerk
Council Meeting Minutes
Monday, August 14, 2017 at 6:00 p.m.

Purpose and Recommended Action: This is a request for the Council to review and approve
March 27, May 15, and July 24, 2017 City Council Meeting Minutes.
ACTION

Attachments: Council Meeting Minutes

#7.1

MINUTES
CITY OF SAFFORD • SPECIAL CITY COUNCIL MEETING • MONDAY, MARCH 27, 2017 at 6:00 pm
MEETING LOCATION: SAFFORD LIBRARY PROGRAM ROOM • 808 S. 7TH AVE SAFFORD, ARIZONA
“The mission of the City of Safford is to make Safford a great place to live, work, and visit”
1. WELCOME AND CALL TO ORDER: Mayor Kouts called the meeting to order at 6:00:17 p.m.
2. ROLL CALL: A quorum of the Council was present (7)
COUNCIL PRESENT: Mayor Jason Kouts; Richard Ortega, Vice Mayor; Councilmembers’, Gene
Seale, Arnold Lopez, Steve McGaughey, Chris Taylor and Michael Andazola.
STAFF PRESENT: Horatio Skeete, City Manager; Joe Brugman, Police Chief; Jenny Howard, Utilities
Director; Alma Flores, Finance Officer; Clifford Davis, Human Resources Director; Leanne McElroy,
Library Director; Randy Petty, Public Works Director/City Engineer; Lance Henrie, Assistant Public
Works Director/City Engineer; Dustin Welker, Community Development Director; Georgia Luster,
City Clerk; and, Sam Napier, IT Administrator. Denver Finch, IT Support Specialist, assisted with
the recording.
OTHERS PRESENT: Judge Michael Peterson; Nathan Estes; Jeff McCormick, Pima Town Manager;
Patrick O’Donnell, Chamber Director; James Bryce; Morgan Seale; John Howard; and others
whose names were not legible and others who did not sign in.
3.
4.
5.
6.

PLEDGE OF ALLEGIANCE TO THE FLAG: Councilman Andazola led the Pledge of Allegiance.
OPENING PRAYER: Judge Michael Peterson offered the Opening Prayer.
CITIZEN COMMENTS ON AGENDA ITEMS: NONE
CITIZEN COMMENTS ON NON-AGENDA ITEM: NONE

7. NEW/OLD BUSINESS:
1. REVENUES: Present to Mayor and Council the 2018 Draft Budget for review on the following
section, Revenue Forcast: General fund, HURF(Special Revenues), and Enterrpise Funds.
Alma Flores said this is the first of several series of the Budget to be presented to Council. She
began with revenue projections which include a five-year forecast for each of the major
operating funds: General Fund, HURF, and Enterprise Fund. The primary purpose of a fiveyear forecast is to provide a long-term view of current budget decisions. She explained the
first column of the Table shows the actual for FY 2016, the next two columns are FY 2017
Budget and 2017 Projected Actual, and the last five columns are five-years forecasting out.
Referring to the Table, Ms. Flores pointed out that there is a very little to modest increase to
the revenues. She focused on the Sanitation section referring to the table. Sanitation
Collection Revenues for FY 17-18 includes an increase of 5% on residential service and
commercial service fees. This change will increase revenues by approximately $60,000 which
helps fund the sanitation department. The impact to customers are as follows:
Type
Residential

Current Rate
$19.86

New Rate
$20. 85

Difference
$0.99
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Commercial
Monthly Charge

$17.62

$18.50

$0.88

Commercial
Monthly Charge

$3.87

$4.06

$0.19

Bulky Trash Per
Cubic Yard

$10.16

$10.67

$0.51

She asked for direction from the Council. Mayor Kouts asked if the rate study includes
sanitation? (No) He said, “there has to be an incentive to live in Safford”. He does not want
Safford residents to be affected by an increase. He believes the City owns the Landfill;
therefore, residential trash rates shouldn’t increase.
Councilman Lopez inquired about the pick-up of bulky trash and asked why the commercial
rate is less than the residential rate? He restated the sanitation department will pick up bulky
trash if a resident calls. (Yes)
Jenny Howard explained a resident currently gets four (4) free cubic yards a week picked up
at no extra charge. This charge is over and above the established weekly amount.
Councilman McGaughey asked how the City of Safford rates compares to rates of other
commercial haulers. Ms. Flores stated that she does not have that information tonight, but
will provide the information to the Council. Councilman McGaughey commented that the
City of Safford pays the same landfill fee that residents pay by weight and not by cubic yards.
Ms. Flores stated “yes, that’s correct”.
Councilman Lopez restated that the City pays the same commercial rate also because they
are separate. The Landfill and Sanitation are separate. So the City pays $17.62. It seems kind
of backwards.
Mayor Kouts stated that he agrees with Councilman Lopez. Safford residents should not be
impacted by an extra dollar and he doesn’t understand why the City is charged the same
amount as anyone that goes to the landfill. The City owns the landfill and should be paying a
cheaper rate and not charged the same amount as any commercial hauler. Why is the City
being charged the same amount? We shouldn’t be charged the same commercial rate
because the City owns the landfill. Then the City would not be $60,000 up side down. It
doesn’t make sense to me.
Ms. Flores pointed out that the closure costs and those types of landfill expenses need to be
tracked in order to build the closure fund.
Councilman Seale commented that these charges really have no relevance to anybody outside
the City because these charges are strictly to pick up trash. We do charge the city the same
rate as we charge everyone else which concerns him because at some time the city will have
closure fees to pay. He has always felt there should be some differiantal between what goes
into the landfill from inside the city and the stuff that comes from outside the city because
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when the landfill is finished, the city is stuck with the closure fee. He pointed out that the
city is making efforts, and not making money, to recycle and yet only 20% of the refuge going
into the landfill comes from the city. The city is spending money in other areas attempting to
increase the life of the landfill and yet everyone is paying the same rate. He feels the City
should be collecting more on the landfill side because at some point the city will be paying
the closure fee. He noted that this discussion pertains to the pickup of the trash and has
nothing to do with the landfill.
City Manager Skeete understands the Council want to see split rates for non-resident users
and City of Safford users. He said a sanitation rate structure not increasing City of Safford
residential rates and a rate structure showing non-resident users will be presented to the
Council in the future. He noted that the discussion tonight about the rates is for the city of
safford to pick up the trash (operational cost). Some percentage of this rate does include
landfill rates because the total cost to pick up and dispose of trash is used to calculate this
rate. Revenues projected and expense projections is about $60,000 deficit. The idea was to
increase rates 5% across the board to make up this $60,000 deficit. He stated that he is
understanding the Council wishes to make up the $60,000 deficit without impacting Safford
residents.
Councilman Lopez believes there must be more education provided to the public about what
can be recycled.
In summary, Mr. Skeete is understanding the Council wish to establish a base rate for both
commercial and residential pickup; and, an incremental increase based on volume and
number of times picked up. He noted that residential trash is picked up twice weekly (one for
trash and one for recycle) should equal to as close as possible a business pickup twice a week.
Councilman McGaughey suggested comparing rates of commercial haulers in order to know
where the City should go with its rates.
Councilman Seale stated that he also wants to be fair and feels the City should have incentives
for commercial businesses in order for them to want be in Safford.
Enterprise Funds: Ms. Flores reviewed the forecast of each of the Enterprise Funds, pointing
out the increase in landfill revenues which is a fluctuation from year to year of “one time
revenues” because of the extra materials hauled to the landfill caused by the storm. She
pointed out that there is no rate increase factored into any of the Enterprise Funds.
2. EMPLOYEE BENEFITS: Present to Mayor and Council an annual review of employee benefits.
Cliff Davis provided a summary of current benefits offered to the City employees. He noted
that a holistic approach is done looking at all benefits and how they impact the employees,
the organization, the cost and the balance. Secondly, the long term impact of those benefits
are looked at because there are changes over the years and we should adapt to those
changes. Finally, the sustainability of the benefits. Some benefits outlast their time and
should be adjusted. Mr. Davis reviewed each of the following benefits: (Attached)
• Benefit Eligibility: A revison noted was that benefits does not extend to temporary,
seasonal, or part-time employees who work less than twenty (20) hours per week.
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•

•
•
•
•
•
•
•

•
•
•

Health Insurance: Mr. Davis stated that the health insurance benefits performing very
well. Establish insurance premium coverage methodology that would remain
conisistent – covering 90% of the insurance premiums for employee coverage and
70% for dependent coverage which is a comparable average to other towns and cities.
(medical, dental and vision)
Retirement Plans: Three (3) Retirement Plans: Arizona State Retirement System
(ASRS), Public Safety Personnel Retirement System (PSPRS), and Elected Officials’
Retirement Plan (EORP).
Employee Service Recognition: Recognize employees when they reach a five year
incremental service anniversary.
Education Assistant Program:
Staff Holidays:
Vacation: Maximum accumulation is 360 hours. When employee retires, vacation in
excess of 216 hours will be paid into a Retirement Healthcare Account. The remaining
216 hours will be paid directly to the employee.
Sick Leave: Maximum accural is 720 hours. Employees retiring with five years or more
of service will receive a 66% payout of their accrued unused sick leave to be
depositied into the employee’s Retirement Healthcare Account.
Funeral Leave: Maximum of five days off: two days with pay at straight time hourly
rate and three additional days will be taken from available sick or vacation leave.
Immediate family is employee’s spouse, parent, in-law, sibling and children. Add
grandparents.
Donated Leave Program: Employee has option to request donated vacaction hours
from any employee.
Volunteer Time off Program:
Safety Reward Program: Discontinued Safty Reward Program.

Council suggested to consider giving employee birthday off.
3. GRAHAM COUNTY RESIDENTIAL SALES TAXES: Present to Mayor and Council a summary of
information collected regarding the sales tax charged to Graham County Residents on Utility
Services. Alma Flores stated that she contact the Arizona Department of Revenue, Cities Unit
regarding the Tax Code that explains taxes charged on utility services. In Article IV, Section
480, it states that Local Option #GG allows a city to charge city sales tax to any consumer,
excluding residents who are of another city or town, whick levies an equivalent excise tax
upon this City for providing such utility services. The following options were presented to
the Council for their consideration:
• Choose to continue not charging City of Safford local taxes to County residents on
utility services. She pointed out that if the Council choose this option, the Council
would need to approve an amendment to the Model City Tax Code to remove Local
Option #GG from Section 480.
• Choose to follow the Model City Tax Code and begin charging County residents City
of Safford local tax.
It was the consensus of the Council to bring this item back for action.
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4. SPECIAL EVENT LIQUOR LICENSE: Request for the Mayor and Council to review and make a
recommendation to the Arizona State Liquor Board for a Special Event Liquor License for
the Graham County Chamber of Commerce.
Dustin Welker explained that the Chamber
of Commerce submitted the application for a Special Event Liquor License for April 8th and 9th
in conjunction with the Safford Spring Festival (Safford Wine and Arts Festival) to be held on
the Safford City Hall Lawn.
It was moved by Vice Mayor Ortega, seconded by Councilman Andazola, and carried
unanimously to make a recommendation to the Arizona State Liquor Board for a Special Event
Liquor License for the Graham County Chamber of Commerce. MOTION ADOPTED
5. SPECIAL EVENT LIQUOR LICENSE: Request for the Mayor and Council to review and make a
recommendation to the Arizona State Liquor Board for four (4) Fair/Festival Liquor Licenses
for Jeffrey Manning, Kief-Joshua Vineyard; Lori Marie Reynolds, Sonoita Vineyards LTD;
Mitchell D. Levy, Burning Tree Cellars, LLC; and Garrisin Reeves Ellam, Village of Elgin
Winery. Dustin Welker explained these vendors have submitted an application for a Special
Event Fair/Festival Liquor Licenses for the April 8th and 9th Safford Spring Fesitval.
There was discussion of the Council to consider streamlining the Special Event License process
by having the City Clerk’s Office file the application administratively.
Dustin Welker stated that he could list those vendors requesting special event liquor license
on the Special Event Event list that is provided to the Council in February.
It was the consensus of the Council to continue approving Special Event Liquor License
applications.
It was moved by Vice Mayor Ortega, seconded by Councilman Lopez, and carried unanimously
to make a recommendation to the Arizona State Liquor Board for four (4) Fair/Festival Liquor
Licenses for Jeffrey Manning, Kief-Joshua Vineyard; Lori Marie Reynolds, Sonoita Vineyards
LTD; Mitchell D. Levy, Burning Tree Cellars, LLC; and Garrisin Reeves Ellam, Village of Elgin
Winery. MOTION ADOPTED
8. QUARTERLY/MONTHLY REPORTS: (Reports attached)
1. Planning & Community Development
2. Human Resources
3. Utilities
4. Public Works
5. Purchasing Card
6. Expense Report
7. Prosecution
10. MEETINGS/ACTIVITIES HELD OR TO BE HELD BY COUNCIL:
April 6th – 12:00-1:00 p.m. at the General Services Building – Safford Downtown Spring Luncheon
Encouraged participation in the League of Arizona Cities and Towns trainings
Gila Watershed Partnership completing four-year study that will be posted on their website
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Wednesday, March 29th - AMRRP Celebrating Thirty Years luncheon at the Annex
11. COUNCIL REQUESTS FOR AGENDA ITEMS:
12. ADJOURN:
It was moved by Councilman Andazola, seconded by Councilman Taylor and
carried unanimously to adjourn the meeting at 9:06:35 p.m. MOTION ADOPTED
APPROVED:

Jason Kouts, Mayor
City of Safford
ATTEST:

Georgia Luster, MMC, City Clerk

STATE OF ARIZONA
COUNTY OF GRAHAM

)
) ss
)
CERTIFICATION

I hereby certify that the foregoing minutes are a true and correct copy of the Regular Council Meeting
Minutes of the Safford City Council, Graham County, Arizona held Monday, March 27, 2017, and approved
at a Regular Council Meeting on Monday, August 14, 2017. I further certify the meeting was duly called,
held and that a quorum was present.

August 14, 2017
Date:

Georgia Luster, MMC, City Clerk
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MINUTES
CITY OF SAFFORD • COUNCIL WORK SESSION • Monday, May 15, 2017 at 5:00 pm
MEETING LOCATION: SAFFORD LIBRARY PROGRAM ROOM, 808 S 7TH AVENUE, SAFFORD, ARIZONA
“The mission of the City of Safford is to make Safford a great place to live, work, and visit”

1.

WELCOME AND CALL TO ORDER: Mayor Kouts called the work session to order at 5:00 p.m.

2.

ROLL CALL: A quroum of the Council was present (7).
COUNCIL PRESENT: Mayor Jason Kouts; Richard Ortega, Vice Mayor; Councilmembers’, Gene
Seale, Arnold Lopez, Steve McGaughey, Chris Taylor and Michael Andazola.
STAFF PRESENT: Horatio Skeete, City Manager; Joe Brugman, Police Chief; Clifford Davis, Human
Resource Officer; Jenny Howard, Utilities Director; Alma Flores, Finance Officer; Kabrina Romero,
Accounting Specialist; Leanne McElroy, Library Director; Randy Petty, Public Works Director/City
Engineer; Lance Henrie, Assistant Public Works Director/City Engineer; Dustin Welker,
Community Development Director; Sam Napier, IT Administrator; and, Georgia Luster, City Clerk.
Denver Finch, IT, assisted with the recording.
OTHERS PRESENT: Chad Hogle, Nathan Estes, Glen Orr, Ryan Cluff, and David Sowders.
Mayor Kouts called Brian Cluff of CKC to come forward to speak to the Council. Mr. Cluff
submitted a Request to Address the Council on an Non-Agenda item regarding the Bid and Award
Process in respect to the Reclamation Pond Project and the First (1st) Street and Central Avenue
Paving Project.
Mr. Cluff explained that he had bid a couple of jobs for the City of Safford. CKC was the low
bidder, either at or below the engineers estimate for both projects. His concern is why the City
goes out for bid if the funding is not there. It takes a lot of time for the contractors to put the bid
together as well as City Staff putting together the Plans for the projects.
Mayor Kouts asked Mr. Cluff to call him tomorrow to discuss his concerns.

3.

Summary of All Budgets: (backup attached)
City Manager Skeete noted that all budgets have been reviewed and staff has listened to and
included comments by the Council through the process. He pointed out that the information we
are discussing today is a summary and the detail of the proposed 2018 budget. It is a balanced
Budget and revenues are projected to cover the expenditures. He pointed out that two years
ago projected revenues were over-estimated in the (2015/2016) budget. Errors presented in the
audited financial statement were approximately $1.4 million over-statement of revenues and
under-statement of the expenditures. In that fiscal year as noted on the financial statement
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presented to the Council earlier this year indicated an $800,000 shortfall over budget which
reduced the fund balance by $800,000. This budget currently being presented corrected those
estimates, adjusted those estimates accordingly, and are not in this fiscal year adjusted to make
up in any way for that shortfall. During this budget year, numbers have been doubled checked
and staff are confident that the numbers are reasonably active, somewhat conservative and from
both the expenditure and revenue sides are trending that way as we go thru the fiscal year. He
is confident that we will be within 5% plus or minus, line item to line item. This fiscal year, staff
operated on a zero-based budget – every line item has to be re-justified. Departments
continually review their budget attempting to reduce the cost to the city. Staff are always
challenged to discuss and evaluate the efficiencies of the operations of the city. For an example,
the overall savings in restructuring of the on-call procedure.
Mr. Skeete restated this summary budget is a balanced budget and every fund has slightly more
revenues than expenditures. The general fund is about $390,000 - $400,000 in excess revenues
over expenditures – way below the 10% that is recommended by any normal standards including
the GFOA of the United States and Canada. Staff has begun implementing procedures to reduce
the cost of the Motor Pool internal service expenses to each department and increasing the life
of the vehicles. He turned the time over to Alma Flores who will present an overview of the
Budget.
Alma Flores, referred to the complete packet (Packet attached) and asked the Council to ask any
questions/comments. She reviewed the list of continued or enhanced services in the operating
expenses. One of the enhanced services is offering one free dump of residential trash per month
for the City of Safford residents at no extra cost. Mayor Kouts stated that he wants to expand to
more than just one free dump to Safford residents. He challenges staff to open it up to the
residents of the City of Safford.
Ms. Flores reviewed the Summary Spreadsheet indicating General Government Revenues for FY
16-17 Budget, FY 17-18 Budget and the changes. The spreadsheet indicates: Grant revenues
(funds received are expended), Streets and HURF revenues, and contingency. Secondly, the
Enterprise Funds Summary Spreadsheet was reviewed. She noted that the General Fund,
Wastewater, and the Gas are at the recommended 10% of operating expenses. The Gas Fund
balance is at or above the recommended 50% of operating expenses. The remaining fund
balances are below the recommended standard.
Mayor Kouts inquired about the rate study. (Still in process). He was hoping that the Study would
be done before adopting the budget. Mayor Kouts stated that he is not comfortable with voting
on the budget at this time because he believes the Council has not received enough of the
information for them to support the budget.
There was a discussion regarding the following:
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➢ Building revenue fund balances to the minimum requirement of 50% of working capital
plus debt service.
➢ Departmental budgets were reviewed. The following items were discussed briefly:
• Enhance transparency: Define line item 69100 Other Expense on Budget
Summaries
• Combined Business Services and Citizen Services in current FY 16-2017(Reorganization)
• Retirement subsidy
• Warehouse call-out
• Sanitation – $10 fee for requested extra trash can
• Recycling – contamination (very low – no charge); staff inspecting recyclables
• Fire Dept. – health insurance changes per fireman request; Fire District pays 50%
of operating budget, capital cost jointly negotiated. Fire District does not own any
equipment.
Break – 6:39:43 p.m. – 7:02:03 p.m.
•
•
•
•
•
•
•
•
•

•
•
•
•
4.

New Building Code will be presented soon
Solar power
Impact of $10/hour minimum wage
Continue Golf Course contract with OB Sports; OB Sports improved the golf course
tremendously.
Glen Meadows Park improvements
Fleet – Place on future agenda detailed fleet management report (maintenance,
buying vehicles, what determines when vehicle goes to auction)
Support Division – requesting Assistant Utility Director – Define job description
o Utilize existing staff – work together; outline needs of the department
Capacity (Impact) fees (consider reduction)
Landfill fees – lower fees/no fees for city of Safford residents
o Hazmat Inspector/Handler (certified) to inspect commercial/residential
loads. ADEQ requires
o Green waste
Water – budget does not include funding for significant repairs or renewals
Wastewater operations
Waste Water Treatment Facility – Severn Trent contract is up in 2018 –
renegotiate
Pole Audit

Adjourn: Adjourned at 8:47:22 p.m.
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APPROVED:

Jason Kouts, Mayor
ATTEST:

Georgia Luster, MMC, City Clerk

STATE OF ARIZONA

)
) ss
COUNTY OF GRAHAM )
CERTIFICATION
I hereby certify that the foregoing minutes are a true and correct copy of the Council Work
Session Minutes of the Safford City Council, Graham County, Arizona held Monday, May 15, 2017,
and approved at a Regular Council Meeting held on Monday, August 14, 2017. I further certify
the meeting was duly called, held and that a quorum was present.
August 14, 2017
Georgia Luster, MMC, City Clerk
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MINUTES
CITY OF SAFFORD • CITY COUNCIL MEETING • MONDAY, JULY 24, 2017 at 6:00 pm
MEETING LOCATION: SAFFORD LIBRARY PROGRAM ROOM • 808 S. 7TH AVE SAFFORD, ARIZONA
“The mission of the City of Safford is to make Safford a great place to live, work, and visit”

1.

WELCOME AND CALL TO ORDER: Mayor Kouts called the meeting to order at 6:00 p.m. He
welcomed Paul David, Supervisor Graham County Board.

2.

ROLL CALL: A quorum of the council was present (7).
COUNCIL PRESENT: Mayor Jason Kouts; Richard Ortega, Vice Mayor; Councilmembers’, Gene
Seale, Arnold Lopez, Steve McGaughey, Chris Taylor and Michael Andazola.
STAFF PRESENT: Horatio Skeete, City Manager; Joe Brugman, Police Chief; Clifford Davis,
Human Resource Officer; Alma Flores, Finance Officer; Leanne McElroy, Library Director;
Lance Henrie, Assistant Public Works Director/City Engineer; Dustin Welker, Community
Development Director; Sam Napier, IT Administrator; Kabrina Romero, Accounting Specialist;
and Georgia Luster, City Clerk. Denver Finch, IT, assisted with the recording.
OTHERS PRESENT: Dan Braatz; David Sowder, Eastern Arizona Courier; Paul R. David, Graham
County Board of Supervisors; Tim A. Swan; and others who did not sign in. Kelly Van Shaar
Productions video taped the meeting.

3.
4.
5.
6.
7.

PLEDGE OF ALLEGIANCE TO THE FLAG: Mayor Kouts led the Pledge of Allegiance.
OPENING PRAYER: The opening prayer was offered by Councilman Taylor.
CITIZEN COMMENTS ON AGENDA ITEMS: NONE
CITIZEN COMMENTS ON NON-AGENDA ITEM: NONE
NEW/OLD BUSINESS:
1. MINUTES: Request for the Mayor and City Council to approve July 10, 2017 Council
Meeting Minutes. There were no revisions to the Council Minutes.
It was moved by Councilman McGaughey, seconded by Councilman Anadazola, and
carried unanimously to approve July 10, 2017 Council Meeting Minutes. MOTION
ADOPTED
2. EXECUTIVE SESSION MINUTES: Request for the Mayor and City Council to approve June
26, 2017 Executive Session Minutes. There were no revisions to the executive session
minutes.
It was moved by Vice Mayor Ortega, seconded by Councilman Taylor, and carried
unanimously to approve June 26, 2017 Executive Session Minutes. MOTION ADOPTED

3. LIBRARY POLICY REVISION: Request for the Mayor and City Council to approve the
revision of the library’s policy on Patron Rights and Code of Conduct. Leanne McElroy,
Library Director, explained the previous version of the Patron Rights and Code of Conduct
is outdated and difficult to understand. The revised version will assist library staff in
providing a safe and positive experience for library patrons. The Library Advisory Board
reviewed the policy and support the revisions.
It was moved by Councilman Lopez, seconded by Councilman Andazola, and carried
unanimously to approve the revision of the library’s policy on Patron Rights and Code of
Conduct. MOTION ADOPTED
4. PRESENTATION: Update the Mayor and City Council about preperations the City has
been doing the past few weeks to prepare for possible storms. Cade Bryce provided an
update to the Council regarding what staff has been doing to be prepared for emergencies
during the monsoon season in respect to electric emergencies, flooding, and excessive
heat wave. The information has been posted on the website and notices on the local
radio.
8.

QUARTERLY/MONTHLY REPORTS: (Reports attached)
1. Finance
6. Prosecution
2. Police (Video)
3. IT/GIS
4. Purchasing Card
5. Expense Report (training expenses
discussed)

9.

MEETINGS/ACTIVITIES HELD OR TO BE HELD BY COUNCIL:
Friday, July 28th – League will provide Legislative Update in Benson.

10.

COUNCIL REQUESTS FOR AGENDA ITEMS: The Council requested discussing the following
items at the August 19th work session.
• Update on Sensus Meter Program/Aquahawk
• How are Internal Charges charged to Governmental Funds and Enterprise Funds.
• Continue beautifying the City of Safford
• Expense for Consultants – Can staff do this type of work in-house?
• Electric substation proposed agreement
• All Drainage (Hwy US 70 poor drainage)
• Schedule work session for second council meeting
Mayor Kouts commended the staff for greener parks and starting the water fountain at the City
Annex.

11.

ADJOURN It was moved by Councilman Andazola, seconded by Councilman Taylor and
carried unanimously to adjourn at 7:15:08 p.m. MOTION ADOPTED

APPROVED:

Jason Kouts, Mayor
ATTEST:

Georgia Luster, City Clerk

STATE OF ARIZONA

)
) ss
COUNTY OF GRAHAM )
CERTIFICATION
I hereby certify that the foregoing minutes are a true and correct copy of the Regular City Council
Meeting Minutes of the Safford City Council, Graham County, Arizona held Monday, July 24,
2017, and approved at a Regular Council Meeting held on Monday, August 10, 2017. I further
certify the meeting was duly called, held and that a quorum was present.
August 10, 2017
Georgia Luster, City Clerk

#7.2

CITY COUNCIL COMMUNICATION
TO:
FROM:
SUBJECT:
DATE:

Mayor and City Council
Dustin Welker, Planning and Community Development Director
Safford Salsa Festival Liquor License
Monday, August 14, 2017 at 6:00 pm

Purpose and Recommended Action: Review and make a recommendation to the Arizona State
Liquor Board for a Special Event Liquor License for Graham County Chamber of Commerce to
serve liquor at the Safford Salsa Fest September 29th and 30th.
Background: The Chamber of Commerce submitted an application for a Special Event Liquor
License for September 29th and 30th in conjunction with the Safford Salsa Fest to be held on
Safford City Hall Lawn.
Attachments: Chamber of Commerce Special Event Liquor License Application

May 2014

#7.2

#8.1

CITY COUNCIL COMMUNICATION
TO:
FROM:
SUBJECT:
DATE:

Mayor and Council
Clifford Davis, Human Resources Officer
Transfer Policy Update
Monday, August 14, 2017 at 6:00 p.m.

Purpose and Recommended Action:
Staff recommends adopting the updated employee position Transfers Policy.
INFORMATION/DISCUSSION/ACTION
Background:
The current Transfer Policy was adopted on December 10, 2012 and addresses regular transfers and
temporary transfers however, staff believes it is necessary to expound on this policy to ensure clarity
and consistency. In the proposed policy update, employee transfers are classified into three categories:
(1) Lateral transfers, (2) Changes to lower grades and (3) Promotions. The updated policy also addresses
wage adjustments based on applicable circumstances. Please see the following documentation for a
review of the current policy and the proposed policy update.

#8.1
Current Policy reads the following:
REGULAR TRANSFER
No person shall be transferred to a position for which they do not meet the minimum qualifications. Employees
requesting transfer to a different area of responsibility must meet the minimum position requirements in order
to be transferred. Upon notice to the employee, the employee's former and future Department Heads, and the
Human Resources Officer, the City Manager or his designee may transfer any employee at any time from one
position to another position of comparable class. This includes transfers within a department and transfers
between two different departments. For transfer purposes, a comparable class is one with the same maximum
salary, includes the performance of similar duties and requires substantially the same basic qualifications.
Transfer can be done at any time with the approval of the City Manager or his designee. Transfers will not affect
the accrual of benefits of waiting time for the beginning of benefits. In a transfer in which class and pay are not
affected, the classification date is not changed.
If two or more employees request transfer to the same vacant position, the Human Resources Officer may require
examination to determine the best qualified employee. The person transferred shall begin a six month (6)
qualification period.
TEMPORARY TRANSFER
In the best interest of the City, the City Manager or his designee may transfer any employee for a period of time
less than one year to any position within the City as long as the employee's salary is not affected. This includes
transfers within a department and transfers between two different departments. Employees who are transferred
temporarily shall receive their regular salary.
Department Heads may transfer any employee within their department for temporary periods of time, less than
thirty (30) calendar days, to meet departmental requirements such as, peak/seasonal workload demands, holidays,
sick leaves and vacations. Department Heads may transfer an employee for longer periods of time, including a
regular transfer, only after making such request in writing, and receiving written approval from the City Manager
or his designee.

The proposed Transfer Policy update reads the following:
This policy applies to employee position Transfers in the City of Safford except for Department Director level
positions. All lateral transfers, changes to lower grades and promotions are subject to availability of vacant positions
authorized to be filled by the City Manager.
Lateral Transfers
A Lateral Transfer is defined as an employee moving to a position with an entry level wage of less than 5% lower or
higher than the entry level wage of the employee’s current position. Lateral transfers may be within or between
departments. No person shall be transferred to a position for which they do not meet the minimum qualifications.
When an employee is transferred to a position which would result in a Lateral Transfer, the employees wage will
remain the same as the wage of the position from which they are transferring.
Temporary or Permanent Lateral Transfers are based on; training, staff shortages, work load demands, position
funding, department re-organization, or other reasons deemed by management to be in the overall best interest of
the City of Safford.
In non-critical situations, the employee will receive an advanced notice of the temporary or permanent Lateral
Transfer one (1) full pay period prior to the event.
Temporary Lateral Transfers: At the discretion of Department Heads, they may temporarily lateral transfer an
employee with a Not To Exceed (NTE) date of (30) calendar days. Prior written approval from the City Manager is
required if the date extends beyond this 30-day period.
Permanent Lateral Transfers: All Permanent Lateral Transfers must receive prior written approval from the City
Manager.
Change to Lower Grade (CTLG)
A Change to Lower Grade is defined as an employee moving to a lower pay graded position and the employee’s wage
will be adjusted accordingly. A CTLG may be within or between departments. All CTLG’s must receive prior written
approval from the City Manager.
Change to Lower Grade - Re-organization Based: If the employee’s base wage at the time of the CTLG exceeds the
new grade, the employee’s base wage will match their current wage as long as it does not exceed the maximum
range.
Change to Lower Grade (Demotion) - Performance/Conduct Based: The employee’s base wage will change to the
minimum wage of the new position. The employee will be required to serve a one (1) year probationary period for
the new position.
Change to Lower Grade - Employee Request Based:
•

•

When an employee voluntarily elects to a CTLG to a position they have not previously occupied, the
employee’s new base wage will be determined by calculating the difference between the employee’s current
wage and their range minimum. This difference will be converted into a percentage which will be used to
establish the starting wage in the new range.
When an employee voluntarily elects to a CTLG to a position they previously occupied, the employee will
revert to their previous base wage held in that position.

Promotions
A promotion is defined as an employee moving to a higher pay graded position and the employee’s base wage will be
adjusted accordingly. A promotion may be within or between departments. No person shall be promoted to a
position for which they do not meet the minimum qualifications. All promotions must receive prior written approval
from the City Manager.

Promotion - Non-Supervisory: When an employee is promoted to fill a non-supervisory position, the employee may
receive a base wage increase as follows:
1.

If the employee’s current base wage falls within the pay range of the new position, the employee may
receive a maximum base wage increase of five (5) percent if that increase does not move the employee’s
wage outside the pay range for the new position.

2.

If the employee’s current base wage is less than five (5) percent below the minimum wage for the new
position, the employee may receive a maximum base wage increase of five (5) percent.

3.

If the employee's current base wage is five (5) percent or more below the minimum wage for the new
position, the employee will receive a base wage increase which results in the employee's base wage being
the minimum of the range of the new position.

Promotion - Supervisory: A supervisory position is defined as one who supervises other employees and has genuine
input into other employees’ job status (hiring, firing, assignments, performance evaluations, etc.).
1.

If the employee’s current base wage falls within the pay range of the new position, the employee may
receive a maximum base wage increase of ten (10) percent if that increase does not move the employee’s
wage outside the pay range for the new position.

2.

If the employee’s current base wage is less than ten (10) percent below the minimum wage for the new
position, the employee may receive a maximum base wage increase of ten (10) percent.

3.

If the employee's current base wage is ten (10) percent or more below the minimum wage for the new
position, the employee will receive a base wage increase which results in the employee's base wage being
the minimum of the range of the new position.

4.

To avoid pay compression issues between a supervisor and their subordinates, the supervisor will receive a
base wage increase to match the base wage of the highest paid subordinate.

Reference: Probationary Employment Period Policy

#8.1

RESOLUTION NUMBER R17-016
A RESOLUTION OF THE MAYOR AND CITY COUNCIL OF THE CITY OF
SAFFORD, GRAHAM COUNTY, ARIZONA, TRANSFERS.
WHEREAS, the City Council wishes to update the Transfers policy; and,
NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND CITY COUNCIL OF THE
CITY OF SAFFORD, that staff shall update the Tranfers policy as follows; and further, all previous
resolutions or statements of policy concerning the Transfers policy hereby rescinded and
superseded by this resolution. Updates will be as follows:
This policy applies to employee position Transfers in the City of Safford except for Department
Director level positions. All lateral transfers, changes to lower grades and promotions are subject
to availability of vacant positions authorized to be filled by the City Manager.
LATERAL TRANSFERS
A Lateral Transfer is defined as an employee moving to a position with an entry level wage of less
than 5% lower or higher than the entry level wage of the employee’s current position. Lateral
transfers may be within or between departments. No person shall be transferred to a position
for which they do not meet the minimum qualifications.
When an employee is transferred to a position which would result in a Lateral Transfer, the
employees wage will remain the same as the wage of the position from which they are
transferring.
Temporary or Permanent Lateral Transfers are based on; training, staff shortages, work load
demands, position funding, department re-organization, or other reasons deemed by
management to be in the overall best interest of the City of Safford.
In non-critical situations, the employee will receive an advanced notice of the temporary or
permanent Lateral Transfer one (1) full pay period prior to the event.
Temporary Lateral Transfers: At the discretion of Department Heads, they may
temporarily lateral transfer an employee with a Not To Exceed (NTE) date of (30) calendar
days. Prior written approval from the City Manager is required if the date extends beyond
this 30-day period.
Permanent Lateral Transfers: All Permanent Lateral Transfers must receive prior written
approval from the City Manager.
CHANGE TO LOWER GRADE (CTLG)
A Change to Lower Grade is defined as an employee moving to a lower pay graded position and

the employee’s wage will be adjusted accordingly. A CTLG may be within or between
departments. All CTLG’s must receive prior written approval from the City Manager.
Change to Lower Grade - Re-organization Based: If the employee’s base wage at the time
of the CTLG exceeds the new grade, the employee’s base wage will match their current
wage as long as it does not exceed the maximum range.
Change to Lower Grade (Demotion) - Performance/Conduct Based: The employee’s base
wage will change to the minimum wage of the new position. The employee will be
required to serve a one (1) year probationary period for the new position.
Change to Lower Grade - Employee Request Based:
• When an employee voluntarily elects to a CTLG to a position they have not
previously occupied, the employee’s new base wage will be determined by
calculating the difference between the employee’s current wage and their range
minimum. This difference will be converted into a percentage which will be used
to establish the starting wage in the new range.
• When an employee voluntarily elects to a CTLG to a position they previously
occupied, the employee will revert to their previous base wage held in that
position.
PROMOTIONS
A promotion is defined as an employee moving to a higher pay graded position and the
employee’s base wage will be adjusted accordingly. A promotion may be within or between
departments. No person shall be promoted to a position for which they do not meet the
minimum qualifications. All promotions must receive prior written approval from the City
Manager.
Promotion - Non-Supervisory: When an employee is promoted to fill a non-supervisory
position, the employee may receive a base wage increase as follows:
1. If the employee’s current base wage falls within the pay range of the new position,
the employee may receive a maximum base wage increase of five (5) percent if that
increase does not move the employee’s wage outside the pay range for the new
position.
2. If the employee’s current base wage is less than five (5) percent below the minimum
wage for the new position, the employee may receive a maximum base wage increase
of five (5) percent.
3. If the employee's current base wage is five (5) percent or more below the minimum
wage for the new position, the employee will receive a base wage increase which
results in the employee's base wage being the minimum of the range of the new
position.

Promotion - Supervisory: A supervisory position is defined as one who supervises other
employees and has genuine input into other employees’ job status (hiring, firing,
assignments, performance evaluations, etc.).
1. If the employee’s current base wage falls within the pay range of the new position,
the employee may receive a maximum base wage increase of ten (10) percent if that
increase does not move the employee’s wage outside the pay range for the new
position.
2. If the employee’s current base wage is less than ten (10) percent below the minimum
wage for the new position, the employee may receive a maximum base wage increase
of ten (10) percent.
3. If the employee's current base wage is ten (10) percent or more below the minimum
wage for the new position, the employee will receive a base wage increase which
results in the employee's base wage being the minimum of the range of the new
position.
4. To avoid pay compression issues between a supervisor and their subordinates, the
supervisor will receive a base wage increase to match the base wage of the highest
paid subordinate.
Reference: Probationary Employment Period Policy
PASSED AND ADOPTED by the City Council of the City of Safford, Graham County,
Arizona this 14th day of August, 2017.

Jason Kouts, Mayor
City of Safford
ATTEST:

APPROVED AS TO FORM:

Georgia Luster, MMC
City Clerk

William J. Sims, III
City Attorney

State of Arizona
County of Graham

)
) ss
)

CERTIFICATION
I HEREBY CERTIFY, that the foregoing Resolution Number R17-016 was duly passed and adopted
by the Mayor and City Council of the City of Safford, Graham County, Arizona, at a Council
Meeting held August 14, 2017, and that a quorum was present at the meeting.
Georgia Luster, MMC, City Clerk

Date:

#8.2

CITY COUNCIL COMMUNICATION
TO:
FROM:
SUBJECT:
DATE:

Mayor and Council
Clifford Davis, Human Resources Officer
Social Media Policy
Monday, August 14, 2017 at 6:00 p.m.

Purpose and Recommended Action:
Staff recommends adopting a Social Media policy.
INFORMATION/DISCUSSION/ACTION
Background:
Establishing a Social Media policy is necessary to protect the organization on social media sites. This
policy outlines that the City Manager will select authorized users for the administration of official City
social media sites and provides guidance for those authorized users. The policy will read as follows:
The purpose of this policy is to outline guidelines for authorized users as it relates to
public outreach and communication of official City business, services and events on
social media. The City Manager will select all authorized users.
Official City Social Media Sites
All official City social media sites will be administered by authorized users. These social
media sites shall be used for the purpose of informing the public about City business,
services and events. Individual departments, commissions, committees or boards are
prohibited from having their own separate pages/sites unless approved by the City
Manager’s Office. The City's Website, www.cityofsafford.us, will remain the official
location for content regarding City business, services and events. Whenever possible,
links within social media formats should direct users back to the City's Website for
more information, forms, documents or online services. Each social media site used by
the City shall include an introductory statement that clearly specifies the purpose of
the site.
Disclosure of Confidential Information
Authorized users shall not disclose information about confidential City business. When
using any social media sites, compliance with Arizona's open meeting laws and public
records must be adhered to.
Posting/Commenting/Responses
All official social media postings, replies and comments by the City will be done solely
on officially approved City social media sites by authorized users. The City Manager's

Office or designee(s) will determine whether the City will engage in responses to
comments on social media sites as appropriate. The City may invite others to
participate in its social media sites. Such invitations will be based upon the best
interests of the City as determined by the City Manager.
Pursuing /Using New Social Media Sites
All requests for the use of new social media sites and services to promote City business,
services or events must be submitted to the City Manager's Office for prior approval.
Records Management
Messages sent to social media accounts will be treated as general correspondence and
kept in accordance with retention schedules provided by the Arizona State Library and
Archives Records Management Division.
The City of Safford, via the City Manager, reserves the right to restrict or remove
information or content from any official City social media site or temporarily or
permanently suspend access.

#8.2

RESOLUTION NUMBER R17-017
A RESOLUTION OF THE MAYOR AND CITY COUNCIL OF THE CITY OF
SAFFORD, GRAHAM COUNTY, ARIZONA, SOCIAL MEDIA.
WHEREAS, the City Council wishes to establish a Social Media policy; and,
NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND CITY COUNCIL OF THE
CITY OF SAFFORD, that staff shall establish a Social Media policy as follows; and further, all
previous resolutions or statements of policy concerning the Social Media policy hereby rescinded
and superseded by this resolution. Updates will be as follows:
The purpose of this policy is to outline guidelines for authorized users as it relates to public
outreach and communication of official City business, services and events on social media. The
City Manager will select all authorized users.
Official City Social Media Sites
All official City social media sites will be administered by authorized users. These social media
sites shall be used for the purpose of informing the public about City business, services and
events. Individual departments, commissions, committees or boards are prohibited from having
their own separate pages/sites unless approved by the City Manager’s Office. The City's
Website, www.cityofsafford.us, will remain the official location for content regarding City
business, services and events. Whenever possible, links within social media formats should
direct users back to the City's Website for more information, forms, documents or online
services. Each social media site used by the City shall include an introductory statement that
clearly specifies the purpose of the site.
Disclosure of Confidential Information
Authorized users shall not disclose information about confidential City business. When using
any social media sites, compliance with Arizona's open meeting laws and public records must
be adhered to.
Posting/Commenting/Responses
All official social media postings, replies and comments by the City will be done solely on
officially approved City social media sites by authorized users. The City Manager's Office or
designee(s) will determine whether the City will engage in responses to comments on social
media sites as appropriate. The City may invite others to participate in its social media sites.
Such invitations will be based upon the best interests of the City as determined by the City
Manager.
Pursuing /Using New Social Media Sites
All requests for the use of new social media sites and services to promote City business,
services or events must be submitted to the City Manager's Office for prior approval.

Records Management
Messages sent to social media accounts will be treated as general correspondence and kept in
accordance with retention schedules provided by the Arizona State Library and Archives
Records Management Division.
The City of Safford, via the City Manager, reserves the right to restrict or remove information or
content from any official City social media site or temporarily or permanently suspend access.

PASSED AND ADOPTED by the City Council of the City of Safford, Graham County,
Arizona this 14th day of August, 2017.
Jason Kouts, Mayor
City of Safford
ATTEST:

APPROVED AS TO FORM:

Georgia Luster, MMC
City Clerk
State of Arizona
County of Graham

William J. Sims, III
City Attorney
) ss
)

)

CERTIFICATION
I HEREBY CERTIFY, that the foregoing Resolution Number R17-017 was duly passed and adopted
by the Mayor and City Council of the City of Safford, Graham County, Arizona, at a Council
Meeting held August 14, 2017, and that a quorum was present at the meeting.
Georgia Luster, MMC, City Clerk

Date:

#8.3

CITY COUNCIL COMMUNICATION
TO:
FROM:
SUBJECT:
DATE:

Mayor and Council
Clifford Davis, Human Resources Officer
Probationary Employment Period
Monday, August 14, 2017 at 6:00 p.m.

Purpose and Recommended Action:
Staff recommends adopting a Probationary Employment Period.
INFORMATION/DISCUSSION/ACTION
Background:
Recognizing that employees are its most valued asset; the City of Safford strives to assist all employees
to have a long successful career with the organization. The established employee probationary period is
an evaluation period of the conduct and work performance of newly hired employees and employees
changing positions within the organization. This period is used by management as an assessment tool to
ensure the needs of both the employee and organization are being met. The proposed policy will read as
follows:
Probationary Period
Probationary employees will serve a one (1) year probationary period, commencing on
the position entry date. Newly hired Police Officer's probationary period will commence
upon receipt of Certification by the Arizona Peace Officer Standards and Training Board.
Employees on interim promotions will not be subject to a probationary period.
Evaluation Cycle
Supervisors will provide and review with probationary employees four (4) written
performance reviews during their probationary year; three (3) months, six (6) months,
nine (9) months and twelve (12) months. Once the final twelve (12) month performance
review is issued and the employee's overall evaluation is deemed satisfactory, their
performance will thereafter be evaluated annually with other non-probationary
employees. The supervisor compiling and reviewing the probationary employee’s
performance shall be the individual who directly supervised the employee in the
performance of the daily duties for the majority of the probationary year.
Evaluation Criteria
Probationary evaluations will be based on the employee's conduct and job performance.
Supervisors shall maintain an open dialogue with the employee throughout the review
process to provide direction, corrective action and support as necessary to assist in the
employee’s success during their probationary period.

Rating
The probationary employee will be rated on a Proficient, Partially Proficient or Not
Proficient scale for each section of review. If a Not Proficient entry is made, the
supervisor must provide a written entry specifying the needed improvement and
suggestions on corrective action.
If a probationary employee receives two (2) consecutive Not Proficient ratings on the
same rated element, this is an indication of the employee’s inability to correct the
deficiency and Human Recourses should be advised.
At Will Employment
The City of Safford is an at-will employer, reserving all rights under this provision. The
successful completion of a probationary period shall not alter the status of any
employee who is classified as at-will by the City. At-will employees may be terminated
by the City at any time, with or without notice or good cause.

#8.3
RESOLUTION NUMBER R17-018
A RESOLUTION OF THE MAYOR AND CITY COUNCIL OF THE CITY OF
SAFFORD,
GRAHAM
COUNTY,
ARIZONA,
PROBATIONARY
EMPLOYMENT PERIOD.
policy; and,

WHEREAS, the City Council wishes to establish a Probationary Employment Period

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND CITY COUNCIL OF THE
CITY OF SAFFORD, that staff shall establish a Probationary Employment Period policy as follows;
and further, all previous resolutions or statements of policy concerning the Probationary
Employment Period hereby rescinded and superseded by this resolution. Updates will be as
follows:
Purpose
Recognizing that employees are its most valued asset; the City of Safford strives to assist all
employees to have a long successful career with the organization. The established employee
probationary period is an evaluation period of the conduct and work performance of newly hired
employees and employees changing positions within the organization. This period is used by
management as an assessment tool to ensure the needs of both the employee and organization
are being met.
Probationary Period
Probationary employees will serve a one (1) year probationary period, commencing on the
position entry date. Newly hired Police Officer's probationary period will commence upon receipt
of Certification by the Arizona Peace Officer Standards and Training Board. Employees on interim
promotions will not be subject to a probationary period.
Evaluation Cycle
Supervisors will provide and review with probationary employees four (4) written performance
reviews during their probationary year; three (3) months, six (6) months, nine (9) months and
twelve (12) months. Once the final twelve (12) month performance review is issued and the
employee's overall evaluation is deemed satisfactory, their performance will thereafter be
evaluated annually with other non-probationary employees. The supervisor compiling and
reviewing the probationary employee’s performance shall be the individual who directly
supervised the employee in the performance of the daily duties for the majority of the
probationary year.
Evaluation Criteria
Probationary evaluations will be based on the employee's conduct and job performance.
Supervisors shall maintain an open dialogue with the employee throughout the review process
to provide direction, corrective action and support as necessary to assist in the employee’s
success during their probationary period.

Rating
The probationary employee will be rated on a Proficient, Partially Proficient or Not Proficient
scale for each section of review. If a Not Proficient entry is made, the supervisor must provide a
written entry specifying the needed improvement and suggestions on corrective action.
If a probationary employee receives two (2) consecutive Not Proficient ratings on the same rated
element, this is an indication of the employee’s inability to correct the deficiency and Human
Recourses should be advised.
At Will Employment
The City of Safford is an at-will employer, reserving all rights under this provision. The successful
completion of a probationary period shall not alter the status of any employee who is classified
as at-will by the City. At-will employees may be terminated by the City at any time, with or
without notice or good cause.
PASSED AND ADOPTED by the City Council of the City of Safford, Graham County,
Arizona this 14th day of August, 2017.
Jason Kouts, Mayor
City of Safford
ATTEST:

APPROVED AS TO FORM:

Georgia Luster, MMC
City Clerk

William J. Sims, III
City Attorney

State of Arizona
County of Graham

)
) ss
)

CERTIFICATION

I HEREBY CERTIFY, that the foregoing Resolution Number R17-018 was duly passed and adopted
by the Mayor and City Council of the City of Safford, Graham County, Arizona, at a Council
Meeting held August 14, 2017, and that a quorum was present at the meeting.
Georgia Luster, MMC, City Clerk

Date:

#8.4

CITY COUNCIL COMMUNICATION
TO:
FROM:
SUBJECT:
DATE:

Mayor and Council
Jenny Howard, Utility Director
Southwest Public Power Agency (SPPA)-Additional Capacity
Monday, August 14, 2017 at 6:00 p.m.

Purpose and Recommended Action: This is a request for the Councils consideration and
proposed adoption of Resolution No. R17-019 approving the Mayor to authorize execution of:
(1) Amended and Restated Power Purchase Agreement with Mesquite Power, LLC; and
(2) Third Amendment to Administration and Scheduling Agreement with Southwest Public
Power Agency, Inc.
Background: City of Safford a member of the 20 member Southwest Public Power Agency. City
of Safford’s allocation of the 271 MW of capacity is 15 MW. SPPA has been presented the
opportunity to acquire an additional capacity from Mesquite Power, LLC.
Analysis: The City of Safford allocation from SPPA is currently 15 Mega-Watts (MW). By entering
into the amended agreements, City of Safford will be able to acquire at least two (2) but no more
than four (4) MW of additional capacity with no additional fixed costs.
Provided in your packets is the latest version of the Amended and Restated Power Purchase
Agreement (PPA), Third Amendment to the Administration and Scheduling Agreement, and an
executive summary of the changes. The documents are in a near final form and we are seeking
approval for the Mayor to sign the agreements based on the final review and approval SPPA, and
legal representatives.

#8.4

RESOLUTION NUMBER R17-019
A RESOLUTION OF THE MAYOR AND CITY COUNCIL OF THE CITY
OF SAFFORD, GRAHAM COUNTY, ARIZONA, APPROVING AN
AMENDED AND RESTATED POWER PURCHASE AGREEMENT AND A
THIRD AMENDMENT TO THE ADMINISTRATION AND SCHEDULING
AGREEMENT IN CONNECTION WITH THE MESQUITE POWER/SPPA
POWER PURCHASE AGREEMENT.
WHEREAS, there has been prepared and presented to the City Council of the City of
Safford (“Council”) on this date a form of each of the following agreements:
1. Amended and Restated Power Purchase Agreement (the “PPA”); and
2. Third Amendment to the Administration and Scheduling Agreement by and
between the Southwest Public Power Agency, Inc. and the participants in the PPA,
including the City of Safford (the “A&SA Amendment”).
WHEREAS, the Council has been duly advised as to the relevant circumstances giving
rise to the need for and the respective terms and provisions of the PPA and the A&SA
Amendment, and finds that approval and execution of said agreements will, under the relevant
circumstances, be in the best interest of the City;
NOW, THEREFORE, BE IT RESOLVED by the Council as follows:
1. The PPA and the A&SA Amendment are each hereby approved and adopted in
substantially the forms presented to the Council on this date, with only such changes
as are approved by the persons authorized below to execute the PPA and the A&SA
Amendment, such approval to be evidenced by such execution.
2. The Mayor is hereby authorized to execute the PPA and the A&SA Amendment,
and to thereafter execute and deliver all such other documents and instruments as may
be necessary or required in order to implement the PPA and the A&SA Amendment.
PASSED, ADOPTED, AND APPROVED by the Mayor and City Council of the City
of Safford, Graham County, Arizona, on the 14 day of August, 2017.
____________________________________
Jason Kouts, Mayor
ATTEST:

APPROVED AS TO FORM:

Georgia Luster, MMC
City Clerk

William J. Sims, III
City Attorney

00180313

STATE OF ARIZONA
County of Graham

)
) ss
)

CERTIFICATION
I HEREBY CERTIFY, that the foregoing Resolution Number R17-019 was duly passed and
adopted by the Mayor and City Council of the City of Safford, Graham County, Arizona, at a
Council Meeting held August 14, 2017. A quorum of the Council was present at the meeting.

Georgia Luster, MMC, City Clerk

00180313

Date:

AMENDED AND RESTATED

POWER PURCHASE AGREEMENT

by and between

MESQUITE POWER, LLC

and

THE UNDERSIGNED BUYERS

AUGUST 31, 2017

OHSUSA:766917443.13
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AMENDED AND RESTATED POWER PURCHASE AGREEMENT
This AMENDED AND RESTATED POWER PURCHASE AGREEMENT (this
“Agreement”) is made and entered into as of this 31 day of August, 2017 (the “Restatement
Effective Date”) by and among MESQUITE POWER, LLC, a Delaware limited liability
company (“Seller”), and the undersigned buyers (each individually a “Buyer” and collectively
“Buyers”).
WHEREAS, Sempra Generation, LLC, a Delaware limited liability company (formerly
known as Sempra Generation, a California corporation) (“Sempra Generation”), and the Buyers
(or their predecessors in interest) executed that certain Power Purchase Agreement, dated June
30, 2011 (as amended prior to the Restatement Effective Date, the “Original PPA”), pursuant to
which Sempra Generation agreed to sell and the Buyers (or their predecessors in interest) agreed
to purchase certain quantities of capacity and energy for a 25-year period that commenced on
January 1, 2015; and
WHEREAS, Sempra Generation and the Buyers (or their predecessors in interest) entered
into the first amendment to the Original PPA on February 13, 2013 and the second amendment to
the Original PPA on July 31, 2014; and
WHEREAS, on April 9 2015, Sempra Generation assigned the Original PPA to Seller,
and the Parties entered into the third amendment to the Original PPA in connection with such
assignment; and
WHEREAS, Buyers and Seller wish to extend the term of the Original PPA and make
certain other modifications to the original transaction; and
WHEREAS, Buyers and Seller now wish to amend and restate the Original PPA in its
entirety, as set forth herein;
NOW THEREFORE, in consideration of the foregoing premises, the mutual agreements
herein contained, and other good and valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, the Parties, each for itself, its successors and assigns, and for the
benefit of the others, their successors and assigns, hereby covenant and agree as follows:
ARTICLE I
DEFINITIONS
Section 1.1. Definitions. When used in this Agreement, including any Exhibits hereto,
the following terms, whether used in the singular or plural, shall have the following definitions:
“AAA” has the meaning set forth in Section 16.4(a).
“Administrative and Scheduling Agent” has the meaning set forth in Section 5.1.
“Adjustment Fraction” has the meaning set forth in Section 7.1(c).
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“AEPCO” means Arizona Electric Power Cooperative, Inc.
“Affiliate” means, with respect to any Person, any other Person that, directly or
indirectly, through one or more intermediaries, controls, or is controlled by, or is under common
control with, such Person. For this purpose, “control” means the direct or indirect ownership of
a majority of the outstanding capital stock or other equity interests having ordinary voting power,
or otherwise having the power, directly or indirectly, to direct or cause the direction of the
management and policies of a Person.
“Agreement” has the meaning set forth in the preamble.
“Amended Terms” means the changes to the following provisions of the Original PPA
that are made in this Agreement: (a) the extension of the Contract Term pursuant to Section 2.1,
(b) the increase in the Contract Capacity to include the Incremental Capacity on and after the
Capacity Increase Date in Section 4.2 (and as reflected on Exhibit A), and (c) the adjustments to
the Monthly Reservation Charge and the Hourly Energy Rate applicable from and after the
Capacity Increase Date pursuant to Section 8.1 and Exhibit G.
“Bankruptcy Proceeding” means with respect to a Person, such Person (i) becomes
insolvent or is unable to pay its debts or fails or admits in writing its inability generally to pay its
debts as they become due, (ii) makes a general assignment, arrangement or composition with or
for the benefit of its creditors, (iii) institutes or has instituted against it a proceeding seeking a
judgment of insolvency or bankruptcy or any other relief under any bankruptcy or insolvency
Law or other similar Law affecting creditors’ rights, or a petition is presented for its winding-up
or liquidation, and solely with respect to any such proceeding or petition that is instituted or
presented by a party other than the Party with respect to which such petition or preceding relates
is not dismissed within fifteen (15) days after the filing thereof, (iv) has a resolution passed for
its winding-up, official management or liquidation (other than pursuant to a consolidation,
amalgamation or merger), (v) seeks or becomes subject to the appointment of an administrator,
provisional liquidator, conservator, receiver, trustee, custodian or other similar official for it or
for all or substantially all of its assets, (vi) causes or is subject to any event with respect to it
which, under applicable Law, has an analogous effect to any of the events specified in clauses (i)
through (v), or (vii) takes any action in furtherance of, or indicating its consent to, approval of, or
acquiescence in, any of the foregoing acts.
“Business Day” means a day that is not a Saturday, a Sunday or a day on which banking
institutions are not required to be open, or are authorized or required to close, in the State of
Arizona.
“Buyer” or “Buyers” has the meaning set forth in the preamble.
“Buyer Event of Default” has the meaning set forth in Section 12.2.
“Capacity” means the ability of generating equipment to produce Energy, measured in
MW.
“Capacity Increase Date” means May 1, 2021.
2
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“Capacity Pro Rata Share” means, with respect to each Buyer, a fraction, the numerator
of which is such Buyer’s Capacity amount subscribed hereunder, as adjusted from time to time in
accordance with Section 4.2, Section 12.4 and Article XX, and the denominator of which is the
Contract Capacity at the applicable time, as set forth on Exhibit A.
“Claim Notice” has the meaning set forth in Section 13.4.
“Contract Capacity” has the meaning set forth in Section 4.2.
“Contract Term” has the meaning set forth in Section 2.1.
“Credit Rating” means with respect to any entity, on the relevant date of determination,
the respective ratings then assigned to such entity’s unsecured, senior long-term debt, or deposit
obligations (not supported by third party credit enhancement) by a Ratings Agency. If no rating
is assigned to such entity’s unsecured, senior long-term debt or deposit obligations by any
Ratings Agency, then “Credit Rating” shall mean the general corporate credit rating or long-term
issuer rating assigned by a Ratings Agency, as the case may be.
“Credit Support Cap” means, at any time, (a) $150,000,000, minus (b) the aggregate, as
of such time, of all payments that have been made under and all drawings that have been made
on all Seller Guarantees and Qualifying Letters of Credit, respectively, provided by Seller on or
prior to such time, plus (c) the aggregate amount, as of such time, of all cash collateral that has
been returned to Seller by the Administrative and Scheduling Agent pursuant to Section
10.2(b)(ii)(E) on or prior to such time.
“Day-Ahead Schedule” has the meaning set forth in Section 6.2.
“Default Interest Rate” means, for any date, the lesser of (i) the highest rate permitted by
Law or (ii) the Interest Rate plus an annual rate of two percent (2%) converted to a daily rate.
“Delinquency Notice” has the meaning set forth in Section 9.3.
“Delinquent Amount” has the meaning set forth in Section 9.3.
“Delinquent Buyer” has the meaning set forth in Section 9.3.
“Delivered Firm Energy” means the quantity of Firm Energy, Scheduled by Buyers and
delivered by Seller to Buyers at the Delivery Point in the relevant time period, expressed in
MWh.
“Delivery Point” means the Palo Verde/Hassayampa common bus.
“Demand” has the meaning set forth in Section 16.4(a).
“Energy” means electricity (measured in kWh or MWh, as the case may be).
“Energy Manager” has the meaning set forth in Section 5.2.
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“Energy Pro Rata Share” means, with respect to each Buyer, a fraction, the numerator of
which is the total amount of Firm Energy Scheduled by such Buyer and the denominator of
which is the total amount of Scheduled Firm Energy, in each case, in the applicable period.
“Facility” means the south block of the Mesquite Power Station, a two-unit natural gas
fired combined cycle power generation facility located approximately 40 miles west of Phoenix,
Arizona, consisting of Steam Turbine 4, Combustion Turbine 5, and Combustion Turbine 6, with
a total net generating capacity of 625 MW.
“Firm Energy” means the Energy associated with the Contract Capacity.
“Fixed O&M Rate” means the rate per kW-month determined in accordance with the
formula set forth in Exhibit E.
“Force Majeure” has the meaning set forth in Section 15.1.
“Forced Outage” means a “Forced Outage” as defined in the NERC Generating Unit
Availability Data System Forced Outage reporting guidelines.
“Gas Price” has the meaning set forth in Exhibit G.
“Greenhouse Gas” means emissions into the atmosphere of gases that are regulated by
one or more governmental authorities as a result of their contribution to the greenhouse effect
heating of the surface of the earth. Greenhouse gases include carbon dioxide (CO2), nitrous oxide
(N2O) and methane (CH4), which are produced as the result of combustion or transport of fossil
fuels. Other greenhouse gases may include hydrofluorocarbons (HFCs), perfluorocarbons (PFCs)
and sulfur hexafluoride (SF6), which are generated in a variety of industrial processes.
Greenhouse gases may be defined, or expressed, in terms of a ton of CO2-equivalent, in order to
allow comparison between the different effects of gases on the environment.
“Greenhouse Gas Emissions Reduction Program” means any Law that limits or taxes or
imposes any surcharge on the production, emission, or release of any Greenhouse Gas, and that
applies to the generation of energy in the state of Arizona or the purchase, sale or delivery of
Energy at the Delivery Point for use in Arizona.
“Guarantor” means the issuer of a Seller Guarantee.
“Hourly Energy Rate” means the rate per MWh for imputed fuel costs and variable
operations and maintenance costs as determined for each applicable hour in accordance with
Exhibit G.
“Indemnitee” has the meaning set forth in Section 13.3.
“Indemnitor” has the meaning set forth in Section 13.3(a).
“Incremental Capacity” means the 204 MW of Contract Capacity in addition to the Initial
Capacity to become effective on the Capacity Increase Date.
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“Initial Capacity” has the meaning set forth in Section 4.2.
“Interest Rate” means, for any date, the prime rate reported in The Wall Street Journal’s
“Money Rates” column (or any similar column published in The Wall Street Journal in
replacement thereof) for the immediately preceding Business Day, converted to a daily rate. In
the event The Wall Street Journal ceases to report the prime rate, the prime rate for purposes of
this Agreement shall be the prevailing prime rate (or base rate) charged by major banks in the
United States of America.
“Investment Grade” means with respect to any entity, that (a) it has a Credit Rating of at
least (i) BBB- from S&P and Baa3 from Moody’s, if it is rated by both S&P and Moody’s or (ii)
BBB- from S&P or Baa3 from Moody’s if it is rated by either S&P or Moody’s but not by both.
“kW” means kilowatt (a unit of Capacity).
“kWh” means kilowatt-hour (a unit of Energy).
“Law” means any law, rule, regulation, order, writ, judgment, decree or other legal or
regulatory determination by a court, regulatory agency or governmental authority of competent
jurisdiction.
“LC Drawing Event” has the meaning set forth in Section 12.1.
“Letter of Credit Default” means with respect to a letter of credit provided by a Buyer
pursuant to Section 10.2(d), the occurrence of any of the following events:
(a) The issuer of the letter of credit fails to maintain a Credit Rating of at least “A-“ by
S&P and “A3” by Moody’s and total assets of at least $10,000,000,000 (Ten Billion
Dollars);
(b) The issuer of the letter of credit fails to comply with or perform its obligations under
the letter of credit;
(c) The issuer of the letter of credit disaffirms, disclaims, repudiates or rejects, in whole
or in part, or challenges the validity of, such letter of credit;
(d) The issuer of the letter of credit fails to honor the Administrative and Scheduling
Agent’s properly documented request to draw on such letter of credit;
(e) Such letter of credit fails or ceases to be in full force and effect at any time; or
(f) The issuer of the letter of credit becomes subject to a Bankruptcy Proceeding;
provided that no Letter of Credit Default shall occur or be continuing in any event with respect to
a letter of credit after the time such letter of credit is canceled or returned.
“Losses” has the meaning set forth in Section 13.1.
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“Market Price” means (i) for any Peak Hour, the price per MWh as reported in the issue
of Platts Megawatt Daily published for the relevant day, in the section styled “Day Ahead
Markets”, under the column “Index”, in the subsection “West” and “On Peak”, and adjacent to
the listing captioned “Palo Verde”, and (ii) for any hour that is not a Peak Hour, the price per
MWh as reported in the issue of Platts Megawatt Daily published for the relevant day, in the
section styled “Day Ahead Markets”, under the column “Index”, in the subsection “West” and
“Off Peak”, and adjacent to the listing captioned “Palo Verde”.
“MMBtu” means one million British thermal units.
“Monthly Energy Charge” has the meaning set forth in Section 8.3.
“Monthly Fixed O&M Charge” has the meaning set forth in Section 8.2.
“Monthly Reservation Charge” has the meaning assigned in Section 8.1.
“Monthly Spreadsheet” has the meaning assigned in Section 9.2.
“Moody’s” means Moody’s Investor Services, Inc., or its successor.
“MW” means megawatt (one MW equals 1,000 kW).
“MWh” means megawatt-hour (one MWh equals 1,000 kWh).
“NERC Tag” means the form for providing details of a scheduled transfer of energy from
a seller to a buyer, as established from time to time by the North American Electric Reliability
Council or its successor.
“Original PPA” has the meaning set forth in the recitals.
“Pacific Prevailing Time” or “PPT” means Pacific Standard Time or Pacific Daylight
Time, as in effect in the State of California on a given day.
“Party” or “Parties” means one of Seller, Buyer(s) or more than one of Seller, Buyer(s),
or their permitted assigns and transferees, as the context requires.
“Payment Failure” has the meaning set forth in Section 9.3.
“Peak Hours” means for any Service Month, each of the hours in such Service Month
beginning with the hour ending 07:00 Arizona time and ending with the hour ending 22:00
Arizona time on any Monday, Tuesday, Wednesday, Thursday, Friday and Saturday, excluding
NERC holidays.
“Permitted Forced Outage Hour” means each hour that the Facility is unavailable as the
result of a Forced Outage, irrespective of whether Buyers have Scheduled any Firm Energy in
the hour; provided that for any calendar year such hours shall not exceed one hundred twentyfive (125) hours in the period from May 15 through October 15, or two hundred twenty-five
(225) hours in the remainder of the calendar year.
6
OHSUSA:766917443.13

“Person” means any natural person, corporation, partnership, limited liability company,
firm, association, trust, governmental authority or any other entity, whether acting in an
individual, fiduciary or other capacity.
“Pro Rata” has the meaning set forth in Section 9.2.
“Prudent Utility Practices” shall mean the practices, methods and acts including but not
limited to the generally accepted practices, methods and acts engaged in or approved by the nonutility operators of similar electric generating facilities which at the time such practice, method
or act is employed, and in the exercise of reasonable judgment in light of the facts known at such
time, would be expected to accomplish the desired result in a workmanlike manner, consistent
with (a) applicable Laws and governmental requirements, and (b) commercially reasonable
reliability, safety and environmental protection. Prudent Utility Practices shall not require the
use of the optimum practice, method or act, but only requires the use of acceptable practices,
methods or acts generally accepted in the independent power industry in the United States.
“Qualifying Letter of Credit” means an irrevocable standby letter of credit with an initial
term of at least one year for the benefit of the Administrative and Scheduling Agent, issued by a
U.S. commercial bank or a U.S. branch of a foreign bank with such bank having (a) a Credit
Rating of at least “A-” from S&P and “A3” from Moody’s, and (b) total assets (determined in
accordance with GAAP) of at least $10,000,000,000 (Ten Billion Dollars), and which letter of
credit (i) is substantially in the form of Exhibit M or another form of letter of credit reasonably
satisfactory to the Administrative and Scheduling Agent, (ii) permits automatic renewal of the
relevant Qualifying Letter of Credit (which may be subject to an outside stated expiration date),
and (iii) may be utilized by the Administrative and Scheduling Agent pursuant to Section
10.2(b)(ii)(D) to satisfy all present and future payment obligations of Seller under this
Agreement when due. If a single Qualifying Letter of Credit is provided, it shall be in the
amount of the then-applicable Credit Support Cap at the time such letter of credit is issued and
delivered to the Administrative and Scheduling Agent. If multiple Qualifying Letters of Credit
are provided, the aggregate amount of such letters of credit shall be the then-applicable Credit
Support Cap at the time each such letter of credit is issued and delivered to the Administrative
and Scheduling Agent.
“Ratings Agency” means S&P, Moody’s or any other rating agency agreed to by the
Parties in writing.
“Replacement Price” means the price at which the Administrative and Scheduling Agent
and/or any Buyer(s), acting in a commercially reasonable manner, purchases for delivery at the
Delivery Point a replacement for any Scheduled Firm Energy not delivered by Seller, plus (i)
costs reasonably incurred by the Administrative and Scheduling Agent and/or Buyer(s) in
purchasing such substitute product and (ii) additional transmission charges, if any, reasonably
incurred by Administrative and Scheduling Agent and/or Buyers to the Delivery Point, or, absent
a purchase, the Market Price for such hour(s); provided, however, in no event shall such price
include any penalties, ratcheted demand or similar charges, but will include any penalties
incurred under any open access transmission tariff(s) utilized by Buyers, nor shall Buyers be
required to utilize or change their utilization of their owned or controlled assets or market
positions to minimize Seller’s liability.
7
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“Replenishment Failure” has the meaning set forth in Section 9.3.
“Restatement Effective Date” has the meaning set forth in the preamble.
“RUS” means the Rural Utilities Service, an agency of the United States Department of
Agriculture.
“RUS Buyers” has the meaning set forth in Section 3.1(a).
“Sales Price” means the price at which Seller, acting in a commercially reasonable
manner, resells any Scheduled Firm Energy not received by Buyers, deducting from such
proceeds any (i) costs reasonably incurred by Seller in reselling such Firm Energy and (ii)
additional transmission charges, if any, reasonably incurred by Seller in delivering such Firm
Energy to the third-party purchasers, or absent a sale, the Market Price for such hour(s);
provided, however, in no event shall such price include any penalties, ratcheted demand or
similar charges, but will include any penalties incurred under any open access transmission tariff
utilized by Seller, nor shall Seller be required to utilize or change its utilization of its owned or
controlled assets, including contractual assets, or market positions to minimize Buyers’ liability.
For purposes of this definition, Seller shall be considered to have resold such product to the
extent Seller shall have entered into one or more arrangements in a commercially reasonable
manner whereby Seller repurchases its obligation to purchase and receive the product from
another party at the Delivery Point.
“Schedule” or “Scheduling” or “Scheduled” means Buyers, through the Administrative
and Scheduling Agent, communicating with the Seller that a particular amount of Firm Energy is
to be delivered at the Delivery Point.
“Scheduling Day” means Monday through Friday, excluding holidays observed by the
Western Electricity Coordinating Council. The Scheduling Day applicable to each operating day
shall be as set forth in the scheduling rules and applicable “preschedule calendar” established
from time to time by the Western Electricity Coordinating Council.
“Seller” has the meaning set forth in the preamble.
“Seller Event of Default” has the meaning set forth in Section 12.1.
“Seller Guarantee” has the meaning set forth in Section 10.2(b)(i).
“Seller Guarantee Default” means the occurrence of any of the following events with
respect to a Seller Guarantee provided by Seller pursuant to Section 10.2(b):
(a) Guarantor becomes subject to a Bankruptcy Proceeding;
(b) Any representation or warranty made by Guarantor in the Seller Guarantee is false or
misleading in any material respect when made or when deemed made or repeated;
(c) Guarantor consolidates or amalgamates with, or merges with or into, or transfers all
or substantially all of its assets to, another entity and, at the time of such
8
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consolidation, amalgamation, merger or transfer, the resulting, surviving or transferee
entity fails to assume all the obligations of the Guarantor under the Seller Guarantee
pursuant to an agreement reasonably satisfactory to the Buyers;
(d) Guarantor fails to make any payment required or to perform any other material
covenant or obligation under the Seller Guarantee and such failure is not cured within
three (3) Business Days after written notice by the Administrative and Scheduling
Agent to Guarantor;
(e) Guarantor fails at any time to maintain the Seller Guarantee in full force and effect,
unless Seller has satisfied all of its obligations under this Agreement or Seller and
Guarantor have received the written consent of the Administrative and Scheduling
Agent (acting on behalf of all the Buyers) to the termination of the Seller Guarantee;
or
(f) Guarantor repudiates, disaffirms, disclaims, or rejects, in whole or in part, or
challenges the validity of the Seller Guarantee.
“Seller Letter of Credit Default” means the occurrence of any of the following events
with respect to any Qualifying Letter of Credit provided by Seller pursuant to Sections 10.2(b) or
12.1(g):
(a) The issuer of the Qualifying Letter of Credit fails to maintain a Credit Rating of at
least “A-” by S&P and “A3” by Moody’s and total assets of at least $10,000,000,000
(Ten Billion Dollars);
(b) The issuer of the Qualifying Letter of Credit fails to comply with or perform its
obligations under the Qualifying Letter of Credit;
(c) The issuer of the Qualifying Letter of Credit disaffirms, disclaims, repudiates or
rejects, in whole or in part, or challenges the validity of, such Qualifying Letter of
Credit;
(d) The issuer of the Qualifying Letter of Credit fails to honor the Administrative and
Scheduling Agent’s properly documented request to draw on such Qualifying Letter
of Credit;
(e) Such Qualifying Letter of Credit fails or ceases to be in full force and effect at any
time; or
(f) The issuer of the Qualifying Letter of Credit becomes subject to a Bankruptcy
Proceeding.
“Sempra Generation” has the meaning set forth in the recitals.
“Service Month” has the meaning set forth in Section 8.1.
“Step-Up Cap” has the meaning set forth in Section 12.4.
9
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“Suspended Buyer” has the meaning set forth in Section 9.2.
“S&P” means the Standard & Poor’s Rating Group (a division of The McGraw-Hill
Companies, Inc.), or its successor.
“Third Party Claims” has the meaning set forth in Section 13.3(a).
“Transmission Providers” means the Person or Persons transmitting Scheduled Firm
Energy on behalf of Buyers from the Delivery Point.
“Unexcused Failed Hour” means an hour during which Seller fails to satisfy its obligation
to deliver all or part of the Scheduled Firm Energy to any Buyer or Buyers, which failure is not
excused under the provisions of Section 7.1. No more than one Unexcused Failed Hour shall
occur during any one hour, regardless of how many Buyers are affected thereby.
“Variable O&M Rate” means the rate per MWh determined in accordance with the
formula set forth in Exhibit F.
“Western” means Western Area Power Administration.
ARTICLE II
TERM
Section 2.1. Term. The Original PPA was effective as of June 30, 2011. This
Agreement shall be effective as of the Restatement Effective Date, and shall continue in effect
until December 31, 2046 (the “Contract Term”), unless earlier terminated (in its entirety or as to
a particular Buyer) in accordance with the terms of this Agreement.
ARTICLE III
CONTINGENCIES
Section 3.1. RUS Approval.
(a)
The effectiveness of the Amended Terms as to those Buyers that are
regulated by RUS (set forth on Exhibit B) (each, an “RUS Buyer”) is conditioned on approval by
RUS of the Amended Terms as they apply to each such RUS Buyer. No later than thirty (30)
days after the Restatement Effective Date, each RUS Buyer shall make an appropriate
submission to RUS seeking the approval of the Amended Terms with respect to such RUS
Buyer. Each RUS Buyer shall use reasonable best efforts to secure RUS approval. Seller and
each RUS Buyer shall (at its own expense) cooperate with and assist one another in securing the
necessary approval from RUS; provided that to the extent any information to be provided by
Seller to RUS is deemed confidential information by Seller, Seller’s obligation to provide such
information may be conditioned upon RUS agreeing to maintain its confidentiality pursuant to a
protective order or a confidentiality agreement.
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(b)
In the event RUS should deny approval of the Amended Terms or require
as a condition of approval of the Amended Terms any modifications of this Agreement, then the
Parties shall amend this Agreement in accordance with Section 3.3.
Section 3.2. AEPCO Early Termination Option. On or before January 17, 2018,
AEPCO shall provide notice to all Parties stating whether it will terminate its participation in this
Agreement effective as of the Capacity Increase Date or remain a Buyer under this Agreement
for the remainder of the Contract Term. If no such notice has been provided by January 17,
2018, AEPCO’s right of early termination under this Section 3.2 shall be deemed to have been
waived. If AEPCO provides timely notice of election to terminate hereunder, Exhibit A and
Exhibit Q shall be amended as described in Exhibit P, to be effective on and after the Capacity
Increase Date (subject to adjustment pursuant to Section 3.3, Section 12.4 and Article XX).
Early termination by AEPCO under this Section 3.2 shall be without penalty or further liability
on the part of the Parties relating to the period on and after the Capacity Increase Date, but shall
not extinguish or diminish its obligations related to the period prior to the Capacity Increase
Date.
Section 3.3. Retention of Original PPA. If (a) RUS denies approval of the Amended
Terms or requires as a condition of approval of the Amended Terms any modifications of this
Agreement, or (b) if any Buyer listed on Exhibit C cancels the Amended Terms in accordance
with Section 20.1(c), then absent agreement of the Parties to an alternative course of action, this
Agreement shall be amended as soon as practicable in a manner consistent with Exhibit O so as
to retain the terms of the Original PPA with respect to Seller and the affected RUS Buyer(s)
and/or the affected Buyer(s) listed on Exhibit C, as applicable. All such affected and all
unaffected Buyers shall cooperate in amending this Agreement pursuant to this Section 3.3, and
such amendments shall be effective upon execution by Seller and Buyers then having Capacity
Pro Rata Shares in the aggregate of sixty-six percent (66%) or more.
ARTICLE IV
PURCHASE AND SALE
Section 4.1. Product. Subject to and in accordance with the terms and conditions of
this Agreement, during the period from the Restatement Effective Date to the end of the Contract
Term, Seller shall sell and make available to Buyers at the Delivery Point, and Buyers shall
purchase and pay for, Contract Capacity and Firm Energy in amounts Scheduled by Buyers from
time to time pursuant to Article VI.
Section 4.2. Contract Capacity. The “Contract Capacity” shall be (a) before the
Capacity Increase Date, 271 MW, subject to, for the purposes and during the time periods set
forth therein, Rider 1 (the “Initial Capacity”), and (b) on and after the Capacity Increase Date,
475 MW, in each case, subject to adjustment under Section 3.2, Section 3.3, Section 12.4 and
Article XX. Contract Capacity shall at all times be stated in MW.
Each Buyer hereby subscribes for the amount of Incremental Capacity set forth opposite
its name on Exhibit A under the heading “Subscribed Amount of Incremental Capacity (MW)” to
become effective on the Capacity Increase Date, subject to adjustment in accordance with
11
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Section 3.2, Section 3.3, Section 12.4 and Article XX. Upon the occurrence of the Capacity
Increase Date, each Buyer’s Capacity Pro Rata Share shall automatically be adjusted to reflect
(a) the addition of such Buyer’s subscription for Incremental Capacity to such Buyer’s then
current Initial Capacity subscription amount and (b) the then current aggregate Contract
Capacity, and the Parties shall revise Exhibit A as soon as practicable to reflect the revised
Capacity Pro Rata Shares and Capacity amounts of the Buyers.
Section 4.3. Firmness of Product. Notwithstanding that Firm Energy may frequently
be sourced from the Facility, this is not a unit-contingent sale and Seller’s obligation to provide
Firm Energy shall not be excused at any time by full or partial unavailability of the Facility or
any other generating resource(s) owned by Seller, any change in operations of the Facility, or
any curtailment or interruption of transmission service supporting Seller’s delivery of the Firm
Energy to the Delivery Point.
Section 4.4. Sources of Firm Energy. It is the Parties’ understanding that the source of
Firm Energy to be provided to Buyers in accordance with the Schedules submitted pursuant to
Article VI shall be determined by Seller in its sole discretion and may include the Facility,
Seller’s other generating facilities or the market.
Section 4.5. Designated Capacity; Designated Network Resources.
(a)
To the extent regulatory requirements or market structure changes result in
the establishment of a resource adequacy requirement or other form of capacity demonstration
obligation in any balancing authority area where any Buyer’s load is located that requires such
Buyer to identify specific generating resources underlying its firm power contracts, such Buyer
shall be permitted to designate Capacity (up to an amount equal to the product of the Contract
Capacity and such Buyer’s Capacity Pro Rata Share) from the Facility or from a comparable
substitute resource designated by Seller.
(b)
If at any time additional information regarding the resources supporting
Seller’s obligations under this Agreement is required by any Transmission Provider(s) in order
for this Agreement to qualify as a designated network resource or is otherwise required in
connection with the obligations of any Buyer(s) under an applicable transmission tariff, Seller
shall reasonably cooperate with and assist such Buyer(s) in providing the required information.
For the sake of clarity, Seller neither represents nor warrants that this Agreement will qualify as
a designated network resource or otherwise satisfy the obligations of any Buyer under any
transmission tariff, and under no circumstances shall Seller have any liability hereunder in the
event that this Agreement does not qualify as a designated network resource or otherwise satisfy
any obligations of any Buyer under any transmission tariff.
Section 4.6. Title and Risk of Loss. Title to and risk of loss related to Scheduled Firm
Energy shall transfer from Seller to Buyer at the Delivery Point. Seller warrants that it will
deliver to Buyer the Firm Energy Scheduled by the Administrative and Scheduling Agent free
and clear of all liens, security interests, claims and encumbrances or any interest therein or
thereto by any Person arising prior to delivery at the Delivery Point.
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ARTICLE V
AGENTS
Section 5.1. Appointment of Administrative and Scheduling Agent. The Buyers have
appointed an entity to act as Buyers’ agent in matters concerning this Agreement, and to be a
liaison between Buyers and Seller (“Administrative and Scheduling Agent”). The identity of the
current Administrative and Scheduling Agent is reflected in Exhibit D, which shall be updated
promptly by notice from the Buyers to reflect any change in the appointment of the
Administrative and Scheduling Agent.
Section 5.2. Seller’s Energy Manager. Throughout the Contract Term, Seller or its
Affiliate shall at all times either satisfy the following requirements, or appoint as Seller’s agent
an entity (“Energy Manager”) that satisfies such requirements, to support Seller’s operational
performance under this Agreement:
(a)
Registration as, and compliance in all material respects with all
requirements applicable to, a “Purchasing-Selling Entity” in the Western Electricity
Coordinating Council;
(b)
Round-the-clock (24-7) scheduling and real-time operations staffed with
personnel reasonably qualified to perform such operations and who are knowledgeable regarding
the high-voltage transmission system in Arizona;
(c)
Capability of engaging in short-term transactions for the sale and purchase
of electric energy at the Palo Verde hub through the WSPP Agreement (or through enabling
agreements with a reasonable number of counterparties) or ownership or control of electric
generating assets other than the Facility; and
(d)
Maintaining such other reasonable technical capabilities as are necessary
to perform Seller’s operational responsibilities under this Agreement.
Notwithstanding the foregoing, for so long as Seller is not in breach of any of its other
obligations under this Agreement, Seller’s failure to comply with the above requirements shall
not constitute a breach of a material covenant or obligation under this Agreement for purposes of
Section 12.1(f). If Seller is in breach of any of its other obligations under this Agreement but is
in compliance with this Section 5.2, Seller’s compliance with this Section 5.2 shall not be
deemed to cure such breach by Seller of such other obligations. The identity of the current
Energy Manager is reflected in Exhibit D, which shall be updated promptly by notice from Seller
to the Administrative and Scheduling Agent to reflect any change in the appointment of the
Energy Manager.
Section 5.3. Contact Information. Individual employees of the Administrative and
Scheduling Agent and the Energy Manager who have been assigned principal responsibility for
particular functions within their respective entity’s scope of duties, together with their roles and
contact information, shall be identified on Exhibit D. The Parties and their respective agents
shall keep this information updated by promptly providing notice of any changes.
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Section 5.4. Continuing Liability of Principals. Each Party is responsible for the
actions or inactions of its agent. The appointment of the Administrative and Scheduling Agent
by the Buyers shall not diminish the liability of any Buyer for its responsibilities and obligations
hereunder, and Seller shall have no recourse against the Administrative and Scheduling Agent in
connection with such responsibilities and obligations. The appointment of the Energy Manager
by Seller shall not diminish the liability of Seller for its responsibilities and obligations
hereunder, and no Buyer shall have recourse against the Energy Manager in connection with
such responsibilities and obligations.
ARTICLE VI
SCHEDULING
Section 6.1. Contract Entitlement. The Administrative and Scheduling Agent, on
behalf of the Buyers, shall have the right to Schedule Firm Energy, up to the total Contract
Capacity, for delivery by Seller at the Delivery Point on and after the Restatement Effective
Date.
Section 6.2. Day-Ahead Dispatch.
(a)
By 0900 PPT each Scheduling Day, Seller will provide to the
Administrative and Scheduling Agent a projection of the Gas Price that will be applicable for the
operating day(s) for which Day-Ahead Schedules are to be provided on the following Scheduling
Day, to assist Buyers in determining their Day-Ahead Schedules. For example: On a Monday,
Seller provides its projection of the Gas Price for Wednesday, which Buyers may take into
account in developing the Day-Ahead Schedule to be provided on Tuesday. Buyers and the
Administrative and Scheduling Agent acknowledge that any projections provided by Seller
pursuant to this Section 6.2 are being provided as an accommodation to Buyers and the
Administrative and Scheduling Agent and that Seller makes no representations or warranties
with respect to the accuracy of such projections. In no instance shall Seller have any liability to
Buyers or the Administrative and Scheduling Agent in connection with any use by or reliance on
such projections by any Buyer or the Administrative and Scheduling Agent. In addition to
providing the projected gas price information, Seller shall also inform the Administrative and
Scheduling Agent (i) whether the Facility is expected to be out of service due to continuation of
a known Forced Outage during any of the operating day(s) for which Day-Ahead Schedules are
to be provided on the following Scheduling Day and (ii) the nature and expected duration of any
such Forced Outage.
(b)
By no later than 0615 PPT each Scheduling Day, the Administrative and
Scheduling Agent shall provide to Seller a single Schedule (which may entail multiple NERC
Tags) by email or other reasonable means clearly identifying for each hour of the following
operating day(s) the quantity of Firm Energy to be delivered by Seller at the Delivery Point for
the account of the Buyers (the “Day-Ahead Schedule”). The Day-Ahead Schedule shall be
binding on the Seller and the Buyers, except as provided for in Section 6.3. The Seller and the
Administrative and Scheduling Agent may agree in writing to a different day-ahead Scheduling
procedure at any time.
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(c)
The Firm Energy Scheduled in any given hour may range from zero MW
up to the Contract Capacity.
(d)

Seller shall be responsible for providing all NERC Tags for transactions

hereunder.
Section 6.3. Operating Information and Intraday Scheduling Changes.
(a)
Seller shall as soon as reasonably practicable report to the Administrative
and Scheduling Agent the existence of (and the nature of and expected duration of) any Forced
Outage of the Facility occurring during a period in which a Greenhouse Gas Emissions
Reduction Program is in effect.
(b)
After being informed of a Forced Outage of the Facility pursuant to
Section 6.3(a), the Administrative and Scheduling Agent may, by notice to Seller to be given as
soon as reasonably practicable but in no event later than two (2) hours after being so informed,
reduce the Schedule for any or all remaining hours of the operating day(s) for which the DayAhead Schedule had already been provided. Seller shall honor all such Schedule reductions,
which shall commence as soon as reasonably practicable but in no event later than two (2) hours
after the top of the hour following delivery of such notice to Seller by the Administrative and
Scheduling Agent.
(c)
During periods in which Section 6.3(b) is not applicable, the
Administrative and Scheduling Agent may request changes in the Schedule for any hour(s) of the
operating day. Seller shall work in good faith to accommodate to the greatest extent practicable
any such request, but shall have no liability to any Buyer or the Administrative and Scheduling
Agent to the extent that Seller fails to accommodate all or any portion of any such request.
Section 6.4. Transmission Scheduling. The Parties acknowledge and agree that the
provisions of this Article VI do not govern transmission scheduling obligations and practices
associated with the Firm Energy beyond the Delivery Point. Such activities, including the timing
of providing NERC Tags and other notifications to the applicable Transmission Providers, will
be governed by the applicable transmission tariffs.
Section 6.5. Recording. The Administrative and Scheduling Agent and Seller each
consents to the creation of a tape or electronic recording of all Scheduling-related telephone
conversations between the Administrative and Scheduling Agent and Seller (with or without the
use of a warning tone). Any such recordings will be retained in confidence, secured from
improper access, and may be submitted in evidence in any proceeding or action relating to a
dispute regarding Scheduling under this Agreement. In addition, the Administrative and
Scheduling Agent and Seller each waives any further notice of such monitoring or recording, and
agrees to notify such of its officers and employees of such monitoring or recording and to obtain
any necessary consent of such officers and employees as required by applicable law, regulation
or tariff.
Section 6.6. Quality of Energy. All Energy delivered to the Delivery Point hereunder
will be three-phase, 60 Hertz, alternating current.
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ARTICLE VII
FAILURE TO DELIVER OR RECEIVE
Section 7.1. Seller’s Failure.
(a)
Seller’s obligations to sell and deliver shall be excused only to the extent
that, and for the period during which, such performance is prevented by Force Majeure or by the
non-performance of the affected Buyer(s).
(b)
If Seller fails to deliver to Buyers all or part of the Firm Energy Scheduled
by the Administrative and Scheduling Agent, and such failure is not excused, then Seller shall
pay or credit the Administrative and Scheduling Agent, for the benefit of Buyers, on the next
invoice following receipt of documentation from the Administrative and Scheduling Agent
reasonably supporting the Replacement Price(s) applicable to the affected Buyer(s) in each hour
for which this calculation must be made, an amount for such deficiency equal to the positive
difference, if any, obtained by subtracting (i) the sum of the energy (fuel and variable O&M)
charges that would have been payable with respect to the undelivered amount from (ii) the
Replacement Price.
(c)
In addition, the Monthly Reservation Charge and the Monthly Fixed O&M
Charge for any Service Month in which there is an unexcused failure to deliver all or part of the
Firm Energy as Scheduled by the Administrative and Scheduling Agent shall be adjusted as
follows: The Monthly Reservation Charge and the Monthly Fixed O&M Charge that would
otherwise be due with respect to such Service Month shall be multiplied by a fraction (the
“Adjustment Fraction”), the numerator of which is the MWh of Delivered Firm Energy in such
Service Month and the denominator of which is the total number of MWh of Firm Energy that
was Scheduled (excepting MWhs of Scheduled Firm Energy for which there was an excused
failure to deliver) in such Service Month.
(d)
Notwithstanding the foregoing, during the period specified in Section
12.3(b) relating to a Seller Event of Default pursuant to Section 12.1(b):
(i)
with respect to any Service Month ending before the Capacity
Increase Date, the damages provided for in Section 7.1(b) shall be increased by
twenty-five percent (25%); or
(ii)
with respect to any Service Month thereafter, (x) the damages
provided for in Section 7.1(b) shall be calculated using two times the
Replacement Price in part (ii) thereof, and (y) the adjustment to the Monthly
Reservation Charge and the Monthly Fixed O&M Charge in Section 7.1(c) shall
be determined using the square of the Adjustment Fraction.
(e)
Seller recognizes that financial compensation for failure to deliver Firm
Energy as and when required is a remedy of last resort, and Seller represents that it will
undertake all commercial and operational actions necessary and practically available to ensure
physical delivery of all Scheduled Firm Energy to the Delivery Point.
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Section 7.2. Buyers’ Failure. Each Buyer’s obligations to receive shall be excused
only to the extent that, and for the period during which, such performance is prevented by Force
Majeure or as otherwise provided in this Section 7.2. A failure to receive Scheduled Firm
Energy shall occur only if, and only to the extent that, one or more NERC Tags submitted by
Seller for delivery of a portion of the Firm Energy from the Delivery Point to one or more
Buyers is denied, interrupted or curtailed by one or more Transmission Providers, and (i) neither
the Administrative and Scheduling Agent nor the affected Buyer(s) requests one or more
replacement NERC Tags, or (ii) replacement NERC Tags are requested by the Administrative
and Scheduling Agent or the affected Buyer(s) and submitted by Seller but are not honored by
the Transmission Providers. A failure to receive Scheduled Firm Energy shall be excused if (x)
replacement NERC Tags are requested by the Administrative and Scheduling Agent or the
affected Buyer(s) but are not submitted by Seller or (y) there is a failure to deliver by Seller. In
the event of any such failure to receive Scheduled Firm Energy, if such failure is not excused as
provided in this Section 7.2, then the Administrative and Scheduling Agent shall, on behalf of
Buyers, on the date payment would otherwise be due in respect of the Service Month in which
the failure occurred, pay an amount for such deficiency equal to the positive difference, if any,
obtained by subtracting (a) the Sales Price from (b) the sum of the energy (fuel and variable
O&M) charges that would have been payable with respect to the amount not received.
ARTICLE VIII
CHARGES
Section 8.1. Monthly Reservation Charge. For each calendar month of the Contract
Term (each, a “Service Month”), each Buyer’s monthly reservation payment obligation shall be
equal to its Capacity Pro Rata Share of the Monthly Reservation Charge. The “Monthly
Reservation Charge” shall be the product of (a) for each Service Month commencing prior to the
Capacity Increase Date, $8,250/MW, or for each Service Month commencing on or after the
Capacity Increase Date, $6,000/MW, and (b) the then-current Contract Capacity, subject,
however, to adjustment with respect to any particular Service Month as provided in Section
7.1(c) or Section 7.1(d), as applicable. In accordance with Article IX, the Monthly Reservation
Charge (and all other monthly charges described herein) shall be invoiced in the month
immediately following the Service Month, with any corrections thereto made as soon as
practicable. Notwithstanding the foregoing, if the Agreement is terminated at a time other than
at the end of a calendar month, the Monthly Reservation Charge for the final Service Month shall
be pro-rated accordingly.
Section 8.2. Monthly Fixed O&M Charge. For each Service Month, each Buyer’s
monthly fixed O&M payment obligation shall be its Capacity Pro Rata Share of an amount equal
to the product of (a) the Fixed O&M Rate for the Service Month, (b) one thousand (1,000), and
(c) the then-current Contract Capacity (such product being the “Monthly Fixed O&M Charge”).
The “Fixed O&M Rate” for the applicable Service Month shall be determined pursuant to
Exhibit E attached hereto, and subject, however, to adjustment with respect to any particular
Service Month as provided in Section 7.1(c) or Section 7.1(d), as applicable. Notwithstanding
the foregoing, if the Agreement is terminated at a time other than at the end of a calendar month,
the Monthly Fixed O&M Charge for the final Service Month shall be pro-rated accordingly.
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Section 8.3. Monthly Energy Charge. The “Monthly Energy Charge” for each Buyer
shall be the sum, for a given Service Month, of the charges determined pursuant to (a) or (b)
below for each day of the Service Month.
(a)
For each day of any Service Month in which a Greenhouse Gas Emissions
Reduction Program is not in effect, each Buyer’s energy payment obligation shall be the product
of the Delivered Firm Energy for that day on account of the Buyer (as set forth in the Monthly
Spreadsheet) and the Hourly Energy Rate for such day as determined in accordance with Exhibit
G.
(b)
For each day of any Service Month in which a Greenhouse Gas Emissions
Reduction Program is in effect, each Buyer’s energy payment obligation shall be the sum of the
hourly energy charges for that day, as determined in (i) and (ii) below.
(i)
For each Permitted Forced Outage Hour during the day, the
Buyer’s energy charge shall be the product of the total quantity of Delivered Firm
Energy in the hour (as set forth in the Monthly Spreadsheet) on account of the
Buyer multiplied by the Market Price. All energy charges assessed for Permitted
Forced Outage Hours shall be supported by documentation reasonably
establishing: (X) that the hour qualified as a Permitted Forced Outage Hour, and
(Y) the Market Price.
(ii)
For each hour during the day that is not a Permitted Forced Outage
Hour, the Buyer’s energy charge shall be the product of the total quantity of
Delivered Firm Energy in the hour (as set forth in the Monthly Spreadsheet) on
account of the Buyer multiplied by the Hourly Energy Rate for such day as
determined in accordance with Exhibit G.
Section 8.4. Greenhouse Gas Regulations. To the extent applicable in one or more
hours of a given Service Month, each Buyer shall also pay its Energy Pro Rata Share in each
hour of GHG Charges as determined in accordance with Exhibit H.
Section 8.5. Fixed Rates. Irrespective of any change in Law or market conditions
affecting Seller or any Buyer, and notwithstanding any assertion by Seller that certain costs are
not covered, or any assertion by any Buyer that the charges payable by any Buyer hereunder do
not reflect Seller’s actual cost in providing Delivered Firm Energy or otherwise do not reflect the
actual cost of operating the Facility, the Buyers’ payment obligations in connection with the
Capacity and Firm Energy provided by Seller hereunder shall be those charges provided for in
Section 8.1 through Section 8.4 and Exhibits E through H, and the rates established in those
sections and exhibits shall be subject to adjustment solely as expressly provided for herein.
ARTICLE IX
BILLING AND PAYMENT
Section 9.1. Billing. On or before the tenth (10th) day following the end of each
Service Month (but following good faith efforts to complete monthly energy checkout), Seller
shall deliver to the Administrative and Scheduling Agent an invoice detailing the total Delivered
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Firm Energy, measured in MWh, for each day of the Service Month, the Gas Price in $/MMBtu
applicable in each day of the Service Month, the Hourly Energy Rate ($ per MWh) applicable in
each day of the Service Month, and the total charges and credits to be paid by Buyers for the
Monthly Reservation Charge, the Monthly Fixed O&M Charge, the Monthly Energy Charge, and
any other charges properly assessed to Buyers pursuant to this Agreement, for such Service
Month. For any month in which charges for unexcused failure to receive apply pursuant to
Section 7.2, Seller shall also provide with the invoice documentation reasonably supporting the
Sales Price for each applicable hour. In each invoice, any amounts owed by Seller to Buyers
shall be netted against the amounts owed by Buyers to Seller.
Section 9.2. Payment. Promptly following its receipt of each invoice pursuant to
Section 9.1, the Administrative and Scheduling Agent shall determine the payment due from
each of the Buyers, and provide an invoice to each Buyer reflecting its payment obligation for
the just-concluded Service Month. The Administrative and Scheduling Agent will also promptly
provide to Seller a spreadsheet (the “Monthly Spreadsheet”) showing the amount of Delivered
Firm Energy on each day in the just-concluded Service Month on account of each Buyer, which
Monthly Spreadsheet shall not allocate to any Buyer on any day (i) any Delivered Firm Energy
in excess of the maximum Firm Energy it could have Scheduled in that day from its Capacity Pro
Rata Share, or (ii) any Delivered Firm Energy to any Delinquent Buyer or any Buyer with
respect to which Seller has suspended performance pursuant to Section 12.3(c) (“Suspended
Buyer”). Each Monthly Spreadsheet shall be binding and conclusive as to each Buyer for
purposes of determining each Buyer’s payment obligations pursuant to Section 8.3 and Section
8.4. In the event that the Administrative and Scheduling Agent fails in whole or in part to
comply with the terms of this Section 9.2, any Delivered Firm Energy in the applicable Service
Month that is (i) not allocated to one or more Buyers by the Monthly Spreadsheet or (ii)
allocated to one or more Delinquent Buyers or Suspended Buyers, shall be deemed allocated
across all Buyers that are neither Delinquent Buyers nor Suspended Buyers based on the ratio of
each such Buyer’s then current Capacity amount to the sum of all such Buyers’ then current
Capacity amounts (such allocation being referred to herein as “Pro Rata”). Each Buyer shall pay
its individually invoiced amount to the Administrative and Scheduling Agent.
The
Administrative and Scheduling Agent shall make payment of the aggregate invoice to Seller on
or before ten (10) days after the Administrative and Scheduling Agent’s receipt of the aggregate
invoice, by means of wire transfer of immediately available funds, or other acceptable method
agreed to in writing by Seller and the Administrative and Scheduling Agent. Notwithstanding
anything to the contrary in this paragraph, the Buyers are free to make sales of Firm Energy
among themselves; however, such sales and settlements therefor shall be strictly between the
affected Buyers and shall not affect any of the rights or obligations hereunder of the
Administrative and Scheduling Agent or any Party hereto.
Section 9.3. Late Payments by Buyers. If (i) for any reason other than as permitted by
and in accordance with Section 9.4 below, the Administrative and Scheduling Agent pays less
than the full amount of the aggregate invoice (a “Payment Failure”), or (ii) the working capital
fund established pursuant to Section 10.2(a) is not replenished as required thereby (a
“Replenishment Failure”), the Administrative and Scheduling Agent shall (1) with respect to any
Payment Failure, on or before the date on which such payment is due, and (2) with respect to any
Replenishment Failure, on or before the tenth (10th) Business Day of such month, provide notice
(a “Delinquency Notice”) to Seller and to Buyers allocating such unpaid or un-replenished
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amount (each such allocated amount, a “Delinquent Amount”) to one or more responsible Buyers
(each a “Delinquent Buyer”). Such allocation shall be binding and conclusive as to each
Delinquent Buyer and with respect to each Delinquent Amount for all purposes hereunder. In
the event that the Administrative and Scheduling Agent fails to provide a timely Delinquency
Notice, any unpaid or un-replenished amounts, as the case may be, shall be allocated Pro Rata
across all Buyers that are not Delinquent Buyers or Suspended Buyers, and a Delinquency
Notice shall be deemed to have been delivered as of the date that such Delinquent Amounts are
due. Each Delinquent Amount in connection with a Payment Failure shall accrue interest
computed at the Default Interest Rate for each calendar day from the due date to the date paid.
Section 9.4. Disputes. The Administrative and Scheduling Agent may, in good faith,
dispute the correctness of any invoice or any adjustment to an invoice rendered under this
Agreement within twenty four (24) months of the date of the invoice or adjustment to an invoice.
If the Administrative and Scheduling Agent in good faith disputes the amount of any invoice, it
shall promptly notify Seller of the disputed amount and the reason therefor and shall pay the
undisputed amount of such invoice. Any disputes resulting from this Article IX shall be settled
in accordance with the provisions of Article XVI.
Section 9.5. Adjustments. Any adjustments to amounts invoiced and paid for a given
Service Month (e.g., to reflect resolution of any dispute and/or billing corrections) shall be made
on the next monthly invoice following the event giving rise to such adjustment. Where the
adjustment is to rectify an overpayment, Seller shall provide a credit that includes interest
accrued from the original payment date to the date of the credit, at the Interest Rate. Where the
adjustment is to rectify an underpayment, Seller shall be entitled to an additional payment of
interest accrued from the date on which the original payment was due to the date of such
adjustment, at the Interest Rate. If any credit in favor of Buyers exceeds the amount that would
otherwise be due for the current Service Month, or if any credit in favor of Buyers would be due
following Buyers’ payment of the final invoice, Seller shall pay the net refund to the
Administrative and Scheduling Agent no later than when the invoice would otherwise be due for
such Service Month (or, if Buyers have paid the final invoice, no later than fifteen (15) days of
calculation of the adjustment). If any adjustment in favor of Seller would be due following
Buyers’ payment of the final invoice, each affected Buyer shall pay the adjusted amount to Seller
no later than fifteen (15) days of calculation of the adjustment.
Section 9.6. Liabilities Several, Not Joint. Except as provided in Section 9.2, Section
9.3 and Section 12.4, neither the Administrative and Scheduling Agent nor any Buyer shall be
liable to Seller for the obligations of any other Buyer; in particular, neither the Administrative
and Scheduling Agent nor any Buyer shall be required to remedy the failure of any other Buyer
to make payments required hereunder, or any interest attributable thereto.
Section 9.7. Audit. The Administrative and Scheduling Agent has the right with
reasonable prior notice, at the sole expense of Buyers, to examine the records of Seller during
regular business hours to the extent reasonably necessary to verify the accuracy of any invoice,
or calculations provided with or supporting such invoice, rendered pursuant to this Agreement.
If any such examination reveals any inaccuracy in any invoice, or calculations provided with or
supporting such invoice, the necessary adjustments in such invoice, or calculations provided with
or supporting such invoice, and the payments made pursuant to such inaccurate invoice, or
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calculations provided with or supporting such invoice, shall be adjusted in the next invoice,
provided that the Administrative and Scheduling Agent brought it to the attention of Seller
within twenty four (24) months after issuance of the inaccurate invoice. This Section 9.7 shall
survive any termination of this Agreement for a period of two years from the date on which the
last invoice is rendered to the Administrative and Scheduling Agent pursuant to this Agreement.
Section 9.8. Records. Seller shall maintain accurate and detailed records relating to its
hourly deliveries of Energy for five years or for such longer period as may be required by any
Transmission Provider. Seller will develop, maintain and keep originals or copies of all other
accounting records, statistical information, and supporting documents relating to the performance
of its obligations hereunder in accordance with the longest of the applicable record-retention
requirements of the Federal Energy Regulatory Commission, RUS, Arizona Corporation
Commission and all other regulatory bodies and taxing authorities having jurisdiction over
Seller; provided that all such applicable accounting records shall be retained so long as any
dispute exists regarding such information or payments due under this Agreement. All such
records shall be available for inspection by the Administrative and Scheduling Agent during
regular business hours, and the Administrative and Scheduling Agent shall have the right (at
Buyers’ expense) to make copies thereof, and to provide to the Buyers copies of such documents
and other information obtained from Seller hereunder.
ARTICLE X
CREDITWORTHINESS
Section 10.1. Financial Information. Seller may require Buyers to provide financial
information reasonably needed to ascertain Buyers’ ability to perform under this Agreement or to
meet any other obligation which may accrue, including without limitation the obligation to pay
damages in the event of failure to perform. The Administrative and Scheduling Agent may
require Seller to provide financial information reasonably needed to ascertain Seller’s ability to
perform under this Agreement or to meet any other obligation which may accrue, including
without limitation the obligation to pay damages in the event of failure to perform.
Section 10.2. Credit Support.
(a)
Buyer’s Obligations. The Buyers shall fund and the Administrative and
Scheduling Agent shall maintain a working capital fund equal to two (2) months’ estimated
charges under Section 8.1 through 8.3. All such estimates shall be prepared by Seller on the
basis of full dispatch of the Contract Capacity for all Peak Hours during each month. The “Gas
Price” used to calculate the estimated Monthly Energy Charge shall be equal to the sum of (x)
the average NYMEX Henry Hub Futures settlement price, plus (y) the average SoCal Basis
Swap (Platts IFERC) Futures settlement price, in each case for the applicable quarter and as of
the first (1st) Business Day of the month preceding the calendar quarter for which the calculation
is being made. Seller shall estimate such charges quarterly, as of the beginning of the month
prior to the applicable calendar quarter (e.g., as of March 1 for the second calendar quarter), and
Seller shall include with its next invoice to the Administrative and Scheduling Agent Seller’s
calculation of the two months’ estimated charges, and Seller’s calculation of such amount shall
be binding absent manifest error. If the updated amount calculated by Seller is more than ten
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percent (10%) higher or lower than the currently effective working capital fund requirement,
such updated amount shall be the new working capital fund requirement for the coming quarter,
which shall be identified as a line item on Seller’s invoice. If such updated amount is within ten
percent (10%) (higher or lower) of the currently effective working capital fund requirement,
there shall be no change. The working capital fund shall be available to the Administrative and
Scheduling Agent to make timely payments of monthly invoices under Section 9.2 prior to
receipt of payments from all Buyers of their individual shares of such invoices. Following any
such drawdown of the working capital fund, the fund shall be replenished by Buyers’ payments
no later than the fifth (5th) Business Day of the following month.
(b)

Seller’s Obligations.

(i)
Seller’s obligations hereunder shall at all times be secured by one
or more (but not more than three) Qualifying Letters of Credit in amounts which
together total the then-applicable Credit Support Cap; provided that (A) in
connection with any assignment of this Agreement by Seller pursuant to Section
14.2(b), Section 14.2(c), Section 14.2(d) or Section 14.3, Seller may replace all of
the then-applicable Qualifying Letters of Credit with a Guarantee substantially in
the form attached hereto as Exhibit K (a “Seller Guarantee”) issued by any
Affiliate of Seller that is Investment Grade in the amount of the then-applicable
Credit Support Cap, and (B) Seller may, with the prior written consent of Buyers
then having Capacity Pro Rata Shares that in the aggregate are greater than or
equal to sixty-six percent (66%) of the then-current Contract Capacity (which
consent shall not be unreasonably withheld, conditioned or delayed), replace all of
the then-applicable Qualifying Letters of Credit or the then-applicable Seller
Guarantee with a new Seller Guarantee issued by any Affiliate of Seller that is
Investment Grade in the amount of the then-applicable Credit Support Cap. Upon
any replacement of a Seller Guarantee, in its entirety, with either a new Seller
Guarantee pursuant to this Section 10.2(b)(i) or one or more (but not more than
three) Qualifying Letters of Credit (either voluntarily by Seller at any time in
accordance with this Section 10.2(b) or as required pursuant to Section 12.1(g)), if
neither Seller nor the guarantor under the Seller Guarantee being replaced is then
in default (or would be, with the passage of time and/or the giving of notice, be in
default) of its obligations to the Buyers (other than any default that is cured by
delivery of such new Seller Guarantee or one or more Qualifying Letters of
Credit), the guarantor under the Seller Guarantee so replaced shall be
automatically and unconditionally released from all of its obligations under such
Seller Guarantee. Upon replacement of any Qualifying Letter of Credit in
accordance with this Section 10.2(b) or Section 12.1(g), the Administrative and
Scheduling Agent shall upon request by Seller surrender the Qualifying Letter of
Credit so replaced to the issuing bank for cancellation and provide such other
documentation (but not payment) as is reasonably required by such issuing bank
for cancellation of such Qualifying Letter of Credit. Each Seller Guarantee
provided hereunder shall be accompanied by an opinion of counsel for the issuer
of the Seller Guarantee, in form and substance reasonably acceptable to the
Administrative and Scheduling Agent, with respect to the enforceability of the
Seller Guarantee.
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(ii)
In the event that Seller provides one or more Qualifying Letters of
Credit pursuant to this Section 10.2(b) or Section 12.1(g):
(A)
if the issuing bank has indicated its intent not to renew any
such Qualifying Letter of Credit or such Qualifying Letter of Credit will
otherwise expire on its stated expiration date, Seller shall provide a
substitute Qualifying Letter of Credit (that has an effective date no later
than the date of expiration of such expiring Qualifying Letter of Credit) at
least thirty (30) days prior to the expiration of the outstanding Qualifying
Letter of Credit;
(B)
all letter of credit costs relating to any Qualifying Letter of
Credit shall be borne by Seller;
(C)
any such Qualifying Letter of Credit may be extended,
reinstated or replaced from time to time so long as such extended or
reinstated letter of credit continues to constitute, or such replacement letter
of credit constitutes, a Qualifying Letter of Credit;
(D)
the Administrative and Scheduling Agent may draw upon
such Qualifying Letter of Credit for any of the reasons and subject to the
conditions set forth in Clause 3 of Exhibit A to Exhibit M attached to this
Agreement in connection with:
(1)
amounts that are due and payable by Seller under
this Agreement, including, without limitation, as a result of any
Seller Event of Default, in which case the Administrative and
Scheduling Agent may draw only such amounts that are due and
payable by Seller;
(2)
Seller’s failure to timely replace such Qualifying
Letter of Credit if it fails to remain a Qualifying Letter of Credit, in
which case the Administrative and Scheduling Agent may draw the
entire available amount of the Qualifying Letter of Credit; or
(3)
Seller’s failure to replace such Qualifying Letter of
Credit at least thirty (30) days prior to its then effective expiry
date, in which case the Administrative and Scheduling Agent may
draw the entire available amount of the Qualifying Letter of Credit.
(E)
Notwithstanding anything to the contrary in this
Agreement, the proceeds received by the Administrative and Scheduling
Agent from any drawing on a Qualifying Letter of Credit shall (I) in the
event of a drawing described in Section 10.2(b)(ii)(D)(1) above, be
applied by the Administrative and Scheduling Agent to any amounts due
and payable by Seller under this Agreement, in which case Seller’s
payment obligations shall be deemed satisfied to the extent of such
drawing, and (II) in the event of a drawing described in Section
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10.2(b)(ii)(D)(2) or Section 10.2(b)(ii)(D)(3) above, be held as cash
collateral to secure Seller’s obligations to the Buyers under this
Agreement and shall be deemed to be qualifying credit support satisfying
the requirements of Section 10.2(b) of this Agreement. So long as the
Administrative and Scheduling Agent holds any such cash collateral, the
Administrative and Scheduling Agent shall be entitled to draw upon such
cash collateral only to the extent Seller fails to pay one or more Buyers
amounts due and payable under this Agreement. In the event that Seller
delivers to the Administrative and Scheduling Agent a substitute
Qualifying Letter of Credit or (where permitted) a new Seller Guarantee
satisfying the requirements of this Agreement after any such drawing, then
the Administrative and Scheduling Agent shall return such cash collateral
to Seller upon the Administrative and Scheduling Agent’s receipt of such
substitute Qualifying Letter of Credit or Seller Guarantee.
(F)
If the credit support provided by Seller pursuant to this
Section 10.2(b) consists of either (1) more than one Qualifying Letters of
Credit, or (2) at least one Qualifying Letter of Credit and at least one cash
deposit held pursuant to Section 10.2(b)(ii)(E), and the Administrative
Agent is entitled to draw upon such credit support in accordance with this
Agreement (excluding drawings for the reasons described in Section
10.2(b)(ii)(D)(2) and Section 10.2(b)(ii)(D)(3)) and the terms of such
credit support, then the Administrative and Scheduling Agent shall draw
from such multiple forms of credit support on a pro rata basis, based on
the respective total amounts available under each such Qualifying Letter
of Credit or in cash deposit; provided, however, that in the event the issuer
of any such Qualifying Letter of Credit fails to honor the Administrative
and Scheduling Agent’s properly documented request to draw on such
Qualifying Letter of Credit in accordance with the terms thereof, then the
Administrative and Scheduling Agent may draw such requested but
unpaid amount from any other outstanding Qualifying Letters of Credit or
cash deposits.
(c)
No Margining. No collateral posting will be required for any Buyer (or
the Administrative and Scheduling Agent) or the Seller for margining on the mark-to-market
value of this Agreement. Further, and notwithstanding anything herein to the contrary, each
Buyer and Seller hereby irrevocably and unconditionally waives any rights it may have under
applicable Law to request “adequate assurances” or other performance assurance or security for
any other Parties’ obligations hereunder other than as provided for in Section 10.2(a) and Section
10.2(b).
(d)

Letters of Credit.

(i)
Notwithstanding anything contained in this Section 10.2 to the
contrary, as an alternative to cash, a Buyer may fund its required contribution to
the working capital fund in the form of a letter of credit that the Administrative
and Scheduling Agent may utilize to make payments to Seller when due
24
OHSUSA:766917443.13

hereunder, provided that any letter of credit provided by a Buyer hereunder shall
be an irrevocable, nontransferable standby letter of credit issued by (1) the
National Rural Utilities Cooperative Finance Corporation, or (2) a U.S.
commercial bank or a U.S. branch of a foreign bank with such bank having (A) a
Credit Rating of at least “A-“ from S&P and “A3” from Moody’s, and (B) total
assets (determined in accordance with GAAP) of at least $10,000,000,000 (Ten
Billion Dollars), substantially in the form of Exhibit L and reasonably acceptable
to the Administrative and Scheduling Agent. All letter of credit costs shall be
borne by the applicable Buyer.
(ii)
Each Buyer funding its required contribution to the working capital
fund in the form of a letter of credit shall: (A) take all actions necessary to ensure
that the issuing bank permits automatic renewal as provided in the relevant letter
of credit, and (B) if the issuing bank has indicated its intent not to renew such
letter of credit, provide a substitute letter of credit acceptable to the
Administrative and Scheduling Agent that complies with the requirements of this
Section 10.2(d) (or cash) at least twenty (20) Business Days prior to the expiration
of the outstanding letter of credit.
(iii) Upon the occurrence of a Letter of Credit Default with respect to a
letter of credit provided by a Buyer under this Section 10.2(d), such Buyer shall
provide a substitute letter of credit acceptable to the Administrative and
Scheduling Agent that complies with the requirements of this Section 10.2(d) (or
cash) within five (5) Business Days after such occurrence.
(iv)
Failure of a Buyer to provide a substitute letter of credit (or cash)
as required under this Section 10.2(d) shall be considered a Replenishment Failure
for purposes of Section 12.2(b), and the amount required to be replenished by
such Buyer with such substitute letter of credit (or cash) shall be deemed a
Delinquent Amount for purposes of Section 12.2(b).
(v)
In the event of any termination of this Agreement with respect to
any defaulting Buyer pursuant to Section 12.3(c)(i), Seller may require that the
Administrative and Scheduling Agent assign all of its rights as a beneficiary under
any letter of credit provided by such terminated Buyer under this Section 10.2(d)
(to the extent those rights have not already been exercised by the Administrative
and Scheduling Agent prior to receiving notice from Seller hereunder), and the
Administrative and Scheduling Agent shall take all necessary steps to effect such
assignment.
ARTICLE XI
TRANSMISSION ARRANGEMENTS
Section 11.1. Seller’s Obligations.
Seller shall arrange and be responsible for
transmission service to the Delivery Point, shall schedule or arrange for scheduling services with
all applicable transmission providers to deliver Firm Energy to the Delivery Point, and shall be
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responsible for all costs or charges imposed on or associated with the transmission service to the
Delivery Point. In addition, Seller shall be responsible for all imbalance charges assessed due to
deliveries of Energy of less than or more than the Firm Energy Scheduled by Buyers, and shall
be responsible for submitting to the Transmission Providers all NERC Tags associated with
delivery of the Scheduled Firm Energy to the Buyers.
Section 11.2. Buyers’ Obligations. Except as provided in Section 11.1 with respect to
the responsibility for imbalances and NERC Tags associated with Scheduled Firm Energy,
Buyers shall arrange and be responsible for transmission service after the Delivery Point, shall
schedule or arrange for scheduling services with all applicable Transmission Providers to accept
Firm Energy from the Delivery Point, and shall be responsible for all costs or charges imposed
on or associated with the transmission service after the Delivery Point. In addition, Buyers shall
provide Seller with timely and adequately detailed information necessary for Seller to meet its
responsibility to submit NERC Tags associated with delivery of the Scheduled Firm Energy to
the Buyers. Seller and the Administrative and Scheduling Agent shall agree in writing upon the
format and means of communication of such information.
ARTICLE XII
DEFAULT AND REMEDIES
Section 12.1. Seller Event of Default. The following shall constitute events of default
on the part of Seller (“Seller Event of Default”):
(a)
Seller fails to pay or credit any amount due to one or more Buyers under
this Agreement and such failure continues for ten (10) days following receipt of written notice
thereof from the Administrative and Scheduling Agent.
(b)
A total of (i) one hundred (100) or more Unexcused Failed Hours shall
occur during any rolling period of twelve (12) calendar months ending before the Capacity
Increase Date or (ii) one hundred seventy-five (175) or more Unexcused Failed Hours shall occur
during any rolling period of twelve (12) calendar months ending on or after the Capacity
Increase Date.
(c)

Seller becomes subject to a Bankruptcy Proceeding.

(d)
Any representation or warranty made by the Seller herein is false or
misleading in any material respect when made or when deemed made or repeated.
(e)
Seller consolidates or amalgamates with, or merges with or into, or
transfers all or substantially all of its assets to, another entity and, at the time of such
consolidation, amalgamation, merger or transfer, the resulting, surviving or transferee entity fails
to assume all the obligations of the Seller hereunder pursuant to an agreement reasonably
satisfactory to the Buyers, absent consent of the Buyers to Seller retaining the Agreement
pursuant to Section 14.2(b).
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(f)
Seller commits a breach of its material covenants or obligations under this
Agreement not otherwise excused by Force Majeure, other than a payment default as set forth in
Section 12.1(a) or a non-delivery default under Section 12.1(b), unless:
(i)
Seller commences and diligently proceeds to cure such breach
upon delivery of written notice of such breach from the Administrative and
Scheduling Agent; and
(ii)
the breach is cured within ten (10) days of delivery of such written
notice; provided, however, that if (A) such breach is not, by its nature, capable of
being cured within such ten (10) day period, and (B) Seller is diligently and in
good faith proceeding to attempt to cure such breach, Seller shall be allowed such
additional time, which shall in no event exceed an additional twenty (20) days, as
may reasonably be required to cure such breach.
(g)
The occurrence of (i) a Seller Guarantee Default where such Seller
Guarantee Default is not cured within five (5) Business Days after its occurrence, or (ii) a Seller
Letter of Credit Default where such Seller Letter of Credit Default is not cured within ten (10)
Business Days after its occurrence, in each case, by Seller providing to the Administrative and
Scheduling Agent replacement credit support in the form of one or more (but not more than
three) Qualifying Letters of Credit.
Notwithstanding anything to the contrary in this Agreement, in the event a Qualifying Letter of
Credit is drawn pursuant to Section 10.2(b)(ii)(D)(2) or Section 10.2(b)(ii)(D)(3) above (each, an
“LC Drawing Event”), then, so long as no other Seller Letter of Credit Default has occurred and
is continuing, the occurrence of an LC Drawing Event shall not in and of itself be a default or
Seller Event of Default under this Agreement, and such LC Drawing Event shall effect a cure of
any default or Seller Event of Default arising as a result of the event that gave rise to such LC
Drawing Event.
Section 12.2. Buyer Event of Default. The following shall constitute an event of default
on the part of any Buyer (“Buyer Event of Default”):
(a)
For Delinquent Amounts in connection with a Payment Failure, the
Delinquent Buyer fails to pay directly to Seller such Delinquent Buyer’s Delinquent Amount
within ten (10) days following delivery or deemed delivery by the Administrative and
Scheduling Agent of the applicable Delinquency Notice.
(b)
For Delinquent Amounts in connection with a Replenishment Failure, the
Delinquent Buyer fails to deliver to the Administrative and Scheduling Agent for inclusion in the
working capital fund established pursuant to Section 10.2(a) such Delinquent Buyer’s Delinquent
Amount within ten (10) days following delivery or deemed delivery by the Administrative and
Scheduling Agent of the applicable Delinquency Notice.
(c)

A Buyer becomes subject to a Bankruptcy Proceeding.

(d)
Any representation or warranty made by a Buyer is false or misleading in
any material respect when made or when deemed made or repeated.
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(e)
A Buyer consolidates or amalgamates with, or merges with or into, or
transfers all or substantially all of its assets to, another entity and, at the time of such
consolidation, amalgamation, merger or transfer, the resulting, surviving or transferee entity fails
to assume all the obligations of the Buyer under this Agreement by operation of Law or pursuant
to an agreement reasonably satisfactory to the Seller.
(f)
A Buyer commits a breach of its obligations under this Agreement not
otherwise excused by Force Majeure, other than a payment default as set forth in Section 12.2(a)
or Section 12.2(b), unless:
(i)
such Buyer commences and diligently proceeds to cure such
breach upon delivery of written notice of such breach from Seller; and
(ii)
the breach is cured within ten (10) days of delivery of such written
notice; provided, however, that if (A) such breach is not, by its nature, capable of
being cured within such ten (10) day period, and (B) such Buyer is diligently and
in good faith proceeding to attempt to cure such breach, such Buyer shall be
allowed such additional time, which shall in no event exceed an additional twenty
(20) days, as may reasonably be required to cure such breach.
Section 12.3. Procedure and Remedies.
(a)
Upon the occurrence and during the continuance of a Seller Event of
Default, the Administrative and Scheduling Agent (acting on behalf of all Buyers) shall have the
right, in the sole and absolute discretion of the Buyers collectively, to do any or all of the
following: (i) terminate this Agreement effective upon the provision of written notice to Seller
(or upon such later date as may be specified in such notice); and/or (ii) pursue any and all other
remedies available at Law or in equity, subject to the dispute resolution procedures set forth in
Article XVI and the other limitations set forth in this Agreement.
(b)
In addition to the remedies set forth in Section 12.3(a), once a Seller Event
of Default under Section 12.1(b) has occurred, the enhanced damages provided for in Section
7.1(d) shall apply until a rolling period of twelve (12) calendar months has passed during which
Seller has had (i) less than one hundred (100) Unexcused Failed Hours, if such twelve-month
period ends before the Capacity Increase Date, or (ii) less than one hundred seventy-five (175)
Unexcused Failed Hours, if such twelve-month period ends on or after the Capacity Increase
Date. For the avoidance of doubt, the Parties expressly recognize and agree that Buyers’ election
not to terminate this Agreement due to a Seller Event of Default under Section 12.1(b) shall not
constitute a waiver of, nor shall it diminish in any way, Buyers’ right to receive damages for
non-delivery (including failure to comply with Section 4.5(a)).
(c)
Upon the occurrence and during the continuance of a Buyer Event of
Default, Seller shall have the right, in its sole and absolute discretion, to do any or all of the
following: (i) terminate this Agreement with respect to such Buyer, effective upon at least twenty
(20) days’ written notice to all Buyers and the Administrative and Scheduling Agent; (ii) suspend
performance with respect to the defaulting Buyer during such notice period, and/or (iii) pursue
any and all other remedies against the defaulting Buyer available at Law or in equity, subject to
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the dispute resolution procedures set forth in Article XVI and the other limitations set forth in
this Agreement. Any suspension under (ii) above shall be effective immediately upon written
notice to the defaulting Buyer and the Administrative and Scheduling Agent.
Section 12.4. Buyers’ Step-Up Obligations. In the event of termination of this
Agreement with respect to any defaulting Buyer(s) pursuant to Section 12.3(c)(i), absent
agreement in writing by Seller and the remaining Buyers on a different re-allocation (and/or the
addition of new buyers under this Agreement), each Buyer that remains as a Party to this
Agreement shall, effective as of the date of termination as to the defaulting Buyer(s), (a) increase
its amount of Initial Capacity subscribed hereunder by an amount equal to (x) such Buyer’s then
current Initial Capacity amount, divided by the sum of all remaining Buyers’ then current Initial
Capacity amounts, times (y) the Initial Capacity amount held by the terminated Buyer(s) and
(b) increase its amount of Incremental Capacity subscribed hereunder by an amount equal to (x)
such Buyer’s then current Incremental Capacity amount, divided by the sum of all remaining
Buyers’ then current Incremental Capacity amounts, times (y) the Incremental Capacity amount
held by the terminated Buyer(s); provided, however, that in no event shall any such increase
(whether caused by a single Buyer’s default and termination or the cumulative result over time of
multiple Buyers’ defaults and termination) result in a Buyer having an Initial Capacity amount
that exceeds one hundred twenty percent (120%) of its Initial Capacity amount as reflected under
the column entitled “Baseline – Initial Capacity (MW)” on Exhibit Q or an Incremental Capacity
amount that exceeds one hundred twenty percent (120%) of its Incremental Capacity amount as
reflected under the column entitled “Baseline – Incremental Capacity (MW)” on Exhibit Q (each,
a “Step-Up Cap”) without the prior consent of such Buyer; provided further that to the extent one
or more terminations would result in application of either Step-Up Cap, and if requested by
Seller, Buyers shall work in good faith using commercially reasonable efforts to obtain
additional buyers to take and pay for the Contract Capacity affected by application of such StepUp Cap. The addition of any such additional buyers shall be subject to the prior written consent
of Seller, which shall not be unreasonably withheld. In the event that either Step-Up Cap applies
(i.e., to the extent that one or more Buyer(s) have not consented to waive application of such
Step-Up Cap) and no additional buyers are added to this Agreement, the Contract Capacity will
be reduced to the total of the remaining Buyers’ increased Capacity amounts; provided, however,
that if the effect of this provision would be to reduce the Contract Capacity to less than 160 MW
at any time before the Capacity Increase Date or 280 MW at any time on or after the Capacity
Increase Date, Seller may terminate this Agreement in its entirety, without penalty or further
liability on the part of the Parties, upon prior notice thereof to the Administrative and Scheduling
Agent of at least one hundred eighty (180) days. In all cases of the reallocation of Capacity
among Buyers and/or the addition of new buyers under this Section 12.4, Exhibit A shall be
amended to reflect the revised Capacity Pro Rata Shares and Capacity amounts in respect of the
remaining Buyers; in addition, where applicable, the reduced Contract Capacity shall also be
reflected on the amended Exhibit A. All such changes to Exhibit A shall be effective as of the
first calendar day of the month immediately following the termination of the defaulting Buyer
pursuant to Section 12.3(c). Notwithstanding anything else in this Agreement, the step-up
obligations of the Buyers hereunder shall not require any non-defaulting Buyer to pay any
damages, arrearages, or any other costs related to the defaulting Buyer’s or Buyers’ obligations
prior to the effective date of the termination.
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Section 12.5. Rights of Specific Performance. In addition to the remedies specified
hereunder, upon the occurrence of a Seller Event of Default or a Buyer Event of Default, which
does not arise from the failure to make a payment of money hereunder, the non-defaulting
Party(ies) shall have a right to obtain equitable relief, including specific performance of the
defaulting Party’s non-monetary obligations hereunder.
ARTICLE XIII
INDEMNIFICATION
Section 13.1. Indemnity by Seller. Subject to the terms and conditions set forth in this
Article XIII and except to the extent caused by the fraud, gross negligence or the willful
misconduct or willful breach of obligation under this Agreement of any Indemnitee, Seller shall
indemnify and hold Buyers, their Affiliates, members, directors, officers, attorneys, employees,
subcontractors, agents and assigns harmless for, from and against any and all Third Party Claims,
including reasonable attorneys’ fees and costs of investigation, litigation, settlement and
judgment (collectively “Losses”), which any of them may sustain or suffer as a result of the
nonperformance or breach of any covenant or agreement made or undertaken by Seller in this
Agreement.
Section 13.2. Indemnity by Buyers. Subject to the terms and conditions set forth in this
Article XIII and except to the extent caused by the fraud, gross negligence or the willful
misconduct or willful breach of obligation under this Agreement of any Indemnitee, each Buyer
shall (severally and not jointly) indemnify and hold Seller and its Affiliates, members, directors,
officers, attorneys, employees, subcontractors, agents and assigns harmless for, from and against
any and all Losses which any of them may sustain or suffer as a result of the nonperformance or
breach of any covenant or agreement made or undertaken by such Buyer in this Agreement.
Each Buyer’s several indemnification responsibility hereunder shall be commensurate with its
own nonperformance or breach (and shall therefore be zero for any Buyer that is not in breach or
nonperformance).
Section 13.3. Further Qualifications Respecting Indemnification. The right of a Person
listed as being entitled to indemnification in Section 13.1 or Section 13.2 (an “Indemnitee”) to be
indemnified hereunder shall be subject to the following further qualifications:
(a)
Upon receipt of notice of any demand, assertion, claim, action or
proceeding, judicial, governmental or otherwise, from any third party (such third party actions
being collectively referred to herein as “Third Party Claims”), the Indemnitee shall give written
notice thereof to the indemnifying Party (the “Indemnitor”) as soon as reasonably practicable,
but not later than thirty (30) days after the date the Indemnitee obtains actual knowledge of the
basis or alleged basis for the right of indemnity;
(b)
In computing Losses, such amounts shall be computed net of any related
recoveries to which the Indemnitee is entitled under insurance policies, or other related payments
received from third parties, and net of any tax benefits actually received by the Indemnitee or for
which it is eligible, taking into account the income tax treatment of such indemnification; and
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(c)
The Indemnitee shall use commercially reasonable efforts to mitigate all
Losses for which indemnification may be available hereunder, including availing itself of any
defenses, limitations, rights of contribution, claims against third parties and other rights at Law
or equity. The Indemnitee’s commercially reasonable efforts shall include the reasonable
expenditure of money to mitigate or otherwise reduce or eliminate any Loss for which
indemnification would otherwise be due, such expenditures being included in indemnified
Losses hereunder.
Section 13.4. Procedures Respecting Third Party Claims. In notifying the Indemnitor of
any Third Party Claim (the “Claim Notice”), the Indemnitee shall provide the Indemnitor with a
copy of such Third Party Claim or other documents received and shall otherwise make available
to the Indemnitor all relevant information material to the defense of such claim and within the
Indemnitee’s possession. The Indemnitor shall have the right, by written notice given to the
Indemnitee within fifteen (15) days after the date of the Claim Notice, to assume and control the
defense of the Third Party Claim that is the subject of such Claim Notice, including the
employment of counsel selected by the Indemnitor after consultation with the Indemnitee, and
the Indemnitor shall pay all expenses of, and the Indemnitee shall cooperate fully with the
Indemnitor in connection with, the conduct of such defense. The Indemnitee shall have the right
to employ separate counsel in any such proceeding and to participate in (but not control) the
defense of such Third Party Claim, but the fees and expenses of such counsel shall be borne by
the Indemnitee unless the Indemnitor shall otherwise agree in writing; provided, however, if the
named parties to any such proceeding (including any impleaded parties) include both the
Indemnitee and the Indemnitor, the Indemnitor requires that the same counsel represent both the
Indemnitee and the Indemnitor, and representation of both Parties by the same counsel would be
inappropriate due to actual or potential differing interests between them, then the Indemnitee
shall have the right to retain its own counsel at the cost and expense of the Indemnitor. If the
Indemnitor shall have failed to assume the defense of any Third Party Claim in accordance with
the provisions of this Section 13.4, then, as among the Parties, the Indemnitee shall have the
absolute right to control the defense of such Third Party Claim, and, if and when it is finally
determined that the Indemnitee is entitled to indemnification from the Indemnitor hereunder, the
fees and expenses of the Indemnitee’s counsel shall be borne by the Indemnitor; provided that
the Indemnitor shall be entitled, at its expense, to participate in (but not control) such defense.
The Indemnitor shall have the right to settle or compromise any such Third Party Claim for
which it is providing indemnity so long as such settlement does not impose any obligations on
the Indemnitee (except with respect to (a) obligations to pay money (which amounts, if payable
by the Indemnitee, shall constitute Losses) and (b) providing releases of the third party). The
Indemnitor shall be liable for any settlement effected by the Indemnitee without the Indemnitor’s
consent only if the Indemnitee has assumed the defense because the Indemnitor has failed or
refused to do so.
ARTICLE XIV
ASSIGNMENT
Section 14.1. Assignments by Buyers.
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(a)
Any Buyer may, with prompt notice to but without the need for consent of
Seller, (i) assign all of its rights and obligations hereunder to any entity that acquires all or
substantially all of such Buyer’s electrical system and that assumes in writing all obligations of
the assigning Buyer, which assumption shall be in form and substance reasonably acceptable to
Seller, (ii) assign, transfer, pledge or otherwise dispose of its rights and interest hereunder to the
RUS, but only if such Buyer is a RUS Buyer. In the event of any permitted assignment by one or
more Buyers, Exhibit A shall be adjusted accordingly.
(b)
Unless Seller consents in writing to such Buyer retaining this Agreement,
if any Buyer transfers all or substantially all of its electrical system to another party, such Buyer
shall assign all of its rights and obligations hereunder to the entity that acquires such business.
Section 14.2. Assignment by Seller.
(a)
Seller may, with prompt prior notice to but without the need for consent of
Buyers, assign, transfer, pledge or otherwise dispose of its rights and interest under this
Agreement to a trustee or lending institution for the purposes of financing or refinancing any of
its assets, including upon or pursuant to the exercise of remedies with respect to such financing
or refinancing, or by way of assignments, transfers, pledges or other dispositions in lieu thereof.
Buyers shall, in connection with any such financing, execute such agreements and certificates as
reasonably requested by the applicable lenders and that otherwise include terms reasonably
customary in project financings, which agreements and certificates shall be binding on all Buyers
when executed by Buyers then having Capacity Pro Rata Shares that in the aggregate are greater
than or equal to sixty-six percent (66%) of the then current Contract Capacity.
(b)
If Seller transfers all or substantially all of its business (including the
Facility) to another Person, then unless Buyers then having Capacity Pro Rata Shares that in the
aggregate are greater than or equal to sixty-six percent (66%) of the then current Contract
Capacity consent in writing to the Seller retaining this Agreement (which consent may be denied
by any Buyer in its sole discretion), Seller shall, with prompt prior notice to but without the need
for consent of Buyers, assign this Agreement and all of Seller’s rights and interest hereunder to
the Person to which Seller’s business is being transferred, or to an Affiliate of the Person to
which Seller’s business is being transferred, and shall require such assignee to assume in writing
all obligations of Seller, which assumption shall be materially in the form attached as Exhibit N
hereto or otherwise in form and substance reasonably acceptable to Buyers then having Capacity
Pro Rata Shares that in the aggregate are greater than or equal to sixty-six percent (66%) of the
then current Contract Capacity.
(c)
If Seller transfers the Facility (but not all or substantially all of Seller’s
business) to another Person, then unless Buyers then having Capacity Pro Rata Shares that in the
aggregate are greater than or equal to sixty-six percent (66%) of the then current Contract
Capacity consent in writing to the Seller retaining this Agreement (which consent may be denied
by any Buyer in its sole discretion), Seller shall, with prompt prior notice to but without the need
for consent of Buyers, assign this Agreement and all of Seller’s rights and interest hereunder to
the Person to which the Facility is being transferred, or to an Affiliate of the Person to which the
Facility is being transferred, and shall require such assignee to assume in writing all obligations
of Seller, which assumption shall be materially in the form attached as Exhibit N hereto or
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otherwise in form and substance reasonably acceptable to Buyers then having Capacity Pro Rata
Shares that in the aggregate are greater than or equal to sixty-six percent (66%) of the then
current Contract Capacity.
(d)
If the Seller under this Agreement is an Affiliate of the Person that owns
the Facility as a result of an assignment pursuant to Section 14.2(b), Section 14.2(c), this Section
14.2(d) or Section 14.3, then if a proposed transaction or other disposition would result in the
Seller and the owner of the Facility no longer being Affiliates, then unless Buyers then having
Capacity Pro Rata Shares that in the aggregate are greater than or equal to sixty-six percent
(66%) of the then current Contract Capacity consent in writing to the Seller retaining this
Agreement (which consent may be denied by any Buyer in its sole discretion), Seller shall, with
prompt prior notice to but without the need for consent of Buyers, assign this Agreement and all
of Seller’s rights and interest hereunder to the Person who owns the Facility, or to an Affiliate of
the Person who owns the Facility, and shall require such assignee to assume in writing all
obligations of Seller, which assumption shall be materially in the form attached as Exhibit N
hereto or otherwise in form and substance reasonably acceptable to Buyers then having Capacity
Pro Rata Shares that in the aggregate are greater than or equal to sixty-six percent (66%) of the
then current Contract Capacity.
Section 14.3. Other Assignments. Except as provided in Section 14.1 and Section 14.2,
any proposed assignment by any Buyer shall require the prior written consent of Seller, and any
proposed assignment by Seller shall require the prior written consent of Buyers then having
Capacity Pro Rata Shares that in the aggregate are greater than or equal to sixty-six percent
(66%) of the then current Contract Capacity. In each case, consent shall not be unreasonably
withheld, conditioned or delayed; provided, however, that it shall be reasonable for a Buyer to
require as a condition to its consent to an assignment of this Agreement to a Person by Seller that
the Facility be assigned and transferred to the same Person or an Affiliate of such Person.
Section 14.4. Notice. Irrespective of whether consent is required, notice of any
proposed assignment other than assignment to RUS shall be given to the other Parties at least
forty-five (45) days prior to the date of the assignment. Notice of any assignment to RUS shall
be made promptly by the affected Buyer. Any purported assignment made without complying
with the requirements of this Article XIV shall be null and void.
Section 14.5. Effect of Assignment on Party Status. No assignment shall relieve the
assignor of its obligations hereunder in the event the assignee fails to perform, unless the other
Parties agree in writing in advance to waive the assignor’s continuing obligations pursuant to this
Agreement. To the extent an assignment occurs in accordance with the terms of this Article XIV
other than Section 14.2(a) and the assignee expressly agrees in writing to assume all of the
assignor’s rights and obligations so assigned, those remaining Parties to this Agreement shall
release the assignor from any further liability in respect of the rights and obligations so assigned.
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ARTICLE XV
FORCE MAJEURE
Section 15.1. Force Majeure. The term “Force Majeure” shall mean causes beyond the
reasonable control of, and without the fault or negligence (including failure to comply with
Prudent Utility Practices) of, the Party claiming Force Majeure, including, but not limited to, acts
of God; strikes and other labor disturbances; earthquake; storm; fire; lightning; epidemic; war;
riot or civil disturbance; or sabotage. Notwithstanding the foregoing, under no circumstances
shall Force Majeure include any of the following: (i) changes in market conditions that affect the
cost of or demand for power; (ii) change in Law; (iii) any lack of profitability to a Party or other
financial consideration of a Party; (iv) unavailability of the Facility; or (v) unavailability of
transmission service to the Delivery Point from any specific source of supply to the extent that it
is possible for Seller to utilize alternative resources (including market purchases) and/or
transmission arrangements to deliver Scheduled Firm Energy, as required pursuant to Section
4.3.
Section 15.2. Effect on Performance.
(a)
If any Party is rendered wholly or partly unable to perform its obligations
under this Agreement because of Force Majeure, that Party shall be excused from whatever
performance it is unable to perform due to the Force Majeure to the extent so affected, provided
that:
(i)
the Party affected by such Force Majeure, as soon as reasonably
practical after the commencement of such effect, gives the other Parties prompt
oral notice, followed by a written notice within forty-eight (48) hours after such
oral notice, fully describing the particulars of the occurrence;
(ii)
the suspension of performance is of no greater scope and of no
longer duration than is required by the Force Majeure;
(iii) the Party whose performance is affected by such Force Majeure
uses its commercially reasonable efforts to overcome and remedy its inability to
perform as soon as possible; and
(iv)
the event of Force Majeure must not have been caused by or
contributed to by any negligent or intentional act, error or omission of the affected
Party or any of its Affiliates, and must not be caused by or contributed to by any
failure to comply with any Law by the affected Party or any of its Affiliates, or by
any breach or default of this Agreement by the affected Party or any of its
Affiliates.
Notwithstanding the foregoing, the affected Party shall not be obligated to settle strikes or labor
disturbances on terms other than those acceptable to such Party in its sole discretion, in order to
overcome the effects of the Force Majeure and reinstate full performance of its obligations under
this Agreement.
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(b)
Notwithstanding anything in this Article XV to the contrary, no payment
obligation arising under this Agreement prior to the date of an event of Force Majeure shall be
excused by such event of Force Majeure.
ARTICLE XVI
DISPUTE RESOLUTION
Section 16.1. Attempts to Resolve Dispute. Any controversy between or among Seller
and any one or more of the Buyers, arising out of or relating to this Agreement, or any breach
hereof or default hereunder may be submitted to binding arbitration upon written agreement of
all Parties involved in the dispute, or otherwise may be resolved in a court of competent
jurisdiction as specified in Section 16.2 and Section 19.3; provided, however, that no Party shall
seek to arbitrate or litigate a controversy between or among the Parties without the Party’s most
senior executive first attempting in good faith to resolve the dispute with the most senior
executive(s) of the other Party(ies) involved in the dispute. Such executives shall decide, within
ten (10) Business Days of a written notice of the dispute, the negotiation period during which
they will attempt to resolve the dispute before any Parties may initiate arbitration or litigation. If
such executives fail for any reason to agree upon a negotiation period during which they will
attempt to resolve the controversy, then the negotiation period shall end forty-five (45) days after
the written notice of dispute.
Section 16.2. Limited Waiver of Sovereign Immunity. The Parties acknowledge that
Buyers listed in Exhibit I (each a “Tribal Utility Buyer” and collectively the “Tribal Utility
Buyers”) are tribal utilities of their respective Indian Tribe, Nation, and/or Community listed
therein.
(a)
Each Tribal Utility Buyer irrevocably waives its sovereign immunity for
the limited purposes of any action or arbitration (i) arising out of or pertaining to this Agreement,
(ii) enforcing the arbitration agreement under Section 16.4, , and (iii) enforcing any arbitration
award rendered in an arbitration under Section 16.4. Each limited waiver provided herein shall
be authorized pursuant to a resolution from either (y) the governing body of the Tribal Utility
Buyer if duly authorized to waive its sovereign immunity without the approval or consent from
its associated Indian Tribe, Nation or Community or (z) the governing body of the Indian Tribe,
Nation or Community that is associated with the Tribal Utility Buyer if the Tribal Utility Buyer
is not independently authorized to waive its sovereign immunity. Each Tribal Utility Buyer
further agrees that it will not raise failure to exhaust federal administrative or tribal
administrative or judicial remedies as a defense to any such action. The waivers provided herein
are limited to actions filed in the United States District Court for the District of Arizona, and
appropriate appellate review, if and to the extent that jurisdiction is otherwise proper in those
courts. If jurisdiction is not proper in the above-listed courts, then such waivers shall extend to
actions filed in the courts of the State of Arizona and appropriate appellate review of such courts.
If such federal and state courts are finally determined not to have jurisdiction over such action,
then the waivers shall extend to actions filed in any court of competent jurisdiction. With respect
to actions filed as specified above in a court of the State of Arizona, venue shall be exclusively in
the Maricopa County, Arizona, Superior Court. The limited waivers provided herein apply only
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to Tribal Utility Buyers and shall not, under any circumstances, be interpreted, construed or
extended to include any sovereign immunity rights independently or separately held by an Indian
Tribe, Nation or Community that is associated with a Tribal Utility Buyer.
(b)
The limited waivers set forth in this Section 16.2 shall apply to the
enforcement of the arbitration agreement in Section 16.4, including a pre-arbitration injunction,
pre-arbitration attachment, other order in aid of arbitration proceedings, or the enforcement of
any award in arbitration, or the orders or judgments in litigation under Section 16.2. However,
the remedies rendered in any such arbitration or litigation shall be limited to specific
performance of this Agreement or money damages. The court or arbitrator shall have the
authority to order execution against (a) any assets or revenues of the Tribal Utility Buyer,
including without limitation all revenues of such Tribal Utility Buyer, excluding all realty owned
by the Tribal Utility Buyer upon which any assets of such Tribal Utility Buyer are located, and
(b) proceeds of any applicable insurance policies maintained by the Tribal Utility Buyer. In no
instance shall any enforcement be allowed against any assets of an Indian Tribe, Nation or
Community that is associated with a Tribal Utility Buyer, other than the limited assets of the
Tribal Utility Buyer set forth in this Section 16.2.
Section 16.3. Jurisdiction. Each of the Parties irrevocably waives, to the fullest extent
permitted by law, any objection it may now or hereafter have to the exclusive jurisdiction of the
courts as specified in Section 16.2 and Section 19.3 or the laying of the venue of any such
proceeding brought as specified in such a court and any claim that any such proceeding brought
in such a court has been brought in an inconvenient forum or is subject to exhaustion of tribal
remedies. Each of the Parties hereby consents to service of process by registered mail at its
address set forth herein and agrees that its submission to jurisdiction and its consent to service of
process by mail is made for the express benefit of the other Parties.
Section 16.4. Voluntary Binding Arbitration. If, following failure of negotiations
pursuant to Section 16.1, all of the Parties involved in a dispute agree to binding arbitration of
the dispute, the following procedures will be used (absent agreement of the affected Parties to
different procedures):
(a)
The dispute shall be finally settled by binding arbitration before a panel of
three arbitrators in accordance with the Commercial Arbitration Rules of the American
Arbitration Association (“AAA”) then in effect, except as modified herein. The Party or Parties
seeking relief from one or more other Parties shall prepare and submit a request for arbitration
(the “Demand”), which will include statements of the facts and circumstances surrounding the
dispute, the legal obligation breached by the other Party(ies), the amount in controversy and the
requested relief. The Demand shall be accompanied by all relevant supporting documents.
(b)
Arbitration shall be held in Phoenix, Arizona. The arbitration shall be
governed by the United States Arbitration Act, 9 U.S.C. §§ 1 et seq.
(c)
The Party asserting a claim for relief and the Party opposing such relief
shall each select one arbitrator within ten (10) days of the receipt of the Demand, or if such Party
to the dispute or claim fails to make such selection within ten (10) days from the receipt of the
Demand, the AAA shall make such appointment upon the written request of the other party. If
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more than two Parties are involved in the arbitration, all Parties seeking relief shall collectively
appoint one arbitrator, and all Parties opposing relief shall collectively appoint one arbitrator.
The two arbitrators thus appointed shall select the third arbitrator, who shall act as the chairman
of the panel. If the two arbitrators fail to agree on a third arbitrator within thirty (30) days of the
selection of the second arbitrator, the AAA shall make such appointment.
(d)
The award shall be in writing (stating the award and the reasons therefor)
and shall be final and binding upon the Parties who agreed to arbitrate the dispute, and shall be
the sole and exclusive remedy between such Parties regarding any claims, counterclaims, issues,
or accountings presented to the arbitration panel. The arbitration panel shall be authorized in its
discretion to grant pre-award and post-award interest at commercial rates. Judgment upon any
award may be entered in any court having jurisdiction as specified in Section 16.2 and Section
19.3.
(e)
This Agreement and the rights and obligations of the Parties shall remain
in full force and effect pending the award in any arbitration proceeding hereunder.
(f)
Unless otherwise ordered by the arbitrators, each Party shall bear its own
costs and fees, including attorneys’ fees and expenses. The Parties expressly agree that the
arbitrators shall have no power to consider or award any form of damages barred by Section
19.1, or any other multiple or enhanced damages, whether statutory or common law.
(g)
Each Party understands that, to the extent it agrees to arbitration pursuant
to this section, it will not be able to bring a lawsuit concerning the affected dispute, except as
necessary to enforce this Section 16.4 or an arbitration award.
Section 16.5. Standard of Review. No Party shall make unilateral application to the
Federal Energy Regulatory Commission under Section 205 of the Federal Power Act for a
change in the rates, terms and conditions herein, or seek or support any relief under Section 206
of the Federal Power Act concerning the rates, terms and conditions herein and each of the
Parties irrevocably waives all of its rights, under applicable Law, if any, unilaterally to seek or
support a change in the rates, charges, classifications, terms or conditions set forth in this
Agreement. By this provision, each Party expressly waives its right to seek or support: (i) an
order from the U.S. Federal Energy Regulatory Commission finding that the market-based
rate(s), charges, classifications, terms or conditions agreed to by the Parties are unjust and
unreasonable; or (ii) any refund with respect thereto. Each Party agrees not to make or support
such a filing or request, and that these covenants and waivers shall be binding notwithstanding
any changes in market conditions. Absent the amendment of this Agreement in accordance with
Section 19.10, the standard of review for changes to any section of this Agreement shall be the
“public interest” standard of review set forth in United Gas Pipe Line Co. v. Mobile Gas Service
Corp., 350 U.S. 332 (1956) and Federal Power Commission v. Sierra Pacific Power Co., 350
U.S. 348 (1956) and clarified by Morgan Stanley Capital Group, Inc. v. Public Util. Dist. No. 1
of Snohomish, 554 U.S. 527 (2008), or, if such standard is not available as a matter of Law, the
most stringent standard of review permissible under applicable Law. The Parties acknowledge
and agree that changes in market conditions or economic hardship to any Party will not render
the rate(s), charges, classifications, terms or conditions of this Agreement “unjust, unreasonable,
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unduly discriminatory or preferential” within the meaning of Section 206 of the Federal Power
Act.
ARTICLE XVII
REPRESENTATIONS AND WARRANTIES
Section 17.1. Mutual Representations. Each Party represents and warrants to the other
Parties that, as of the Restatement Effective Date:
(a)
it is duly organized, validly existing and in good standing under the Laws
of the jurisdiction of its organization or incorporation;
(b)
it has the power to execute and deliver this Agreement and to perform its
obligations under this Agreement and has taken all necessary corporate, company, partnership,
governmental and/or other actions to authorize such execution and delivery and performance of
such obligations;
(c)
its execution and delivery of this Agreement and its performance of its
obligations under this Agreement do not violate or conflict with any Law applicable to it; with
any provision of its charter or bylaws (or comparable constituent documents); with any order or
judgment of any court or other agency of government applicable to it or any of its assets; or with
any contractual restriction binding on or affecting it or any of its assets;
(d)
except as otherwise permitted herein, it has neither initiated nor received
written notice of any action, proceeding or investigation pending, nor to its knowledge is any
such action, proceeding or investigation threatened (or any basis therefor known to it) that
questions the validity of this Agreement, or that would materially or adversely affect its rights or
obligations as a Party;
(e)
all authorizations of and exemptions, actions or approvals by, and all
notices to or filings with, any governmental authority that are required to have been obtained or
made by it at the time this representation is made with respect to this Agreement have been
obtained or made and are in full force and effect, and all conditions of any such authorizations,
exemptions, actions or approvals have been complied with; and
(f)
subject to the approval of the Amended Terms by RUS (with respect to
each RUS Buyer only), this Agreement constitutes the Party’s legal, valid and binding
obligation, enforceable against it in accordance with its terms (subject to applicable bankruptcy,
reorganization, insolvency, moratorium or similar Laws affecting creditors’ rights generally and
subject, as to enforceability, to equitable principles of general application, regardless of whether
enforcement is sought in a proceeding in equity or at Law).
Section 17.2. Exclusivity of Seller Representations. The representations and warranties
made by the Seller in this Agreement are in lieu of and are exclusive of all other representations
and warranties, including any implied warranties of merchantability, suitability or fitness for any
particular purpose or any other implied warranty. The Seller hereby disclaims any such other or
implied representations or warranties, notwithstanding the delivery or disclosure to one or more
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Buyers or their directors, officers, employees, agents or representatives of any documentation or
other information.
ARTICLE XVIII
NOTICES
Except as otherwise specified in this Agreement, any notice, request, demand, statement
or payment provided for in this Agreement shall be in writing and shall be sufficiently given if
delivered by overnight mail, overnight courier or hand delivered against written receipt, or if
transmitted and received by facsimile transmission addressed as set forth in Exhibit J or to such
other address as may be designated by a Party from time to time by notice to the other Parties in
accordance with this Article XVIII. Any such notice shall be effective only upon delivery and
receipt thereof.
ARTICLE XIX
MISCELLANEOUS
Section 19.1. No Consequential Damages. Except to the extent (a) awarded in favor of
any Third Party Claim or (b) arising out of fraud or criminal conduct, in the event of any breach
of the obligations of any Party hereto, each Party shall be liable hereunder solely for direct and
actual damages and under no circumstances shall any Party be liable hereunder for any
consequential (including, but not limited to, lost profits and business interruption), incidental,
special, punitive, exemplary, indirect or other similar damages.
Section 19.2. Entire Agreement. From and after the Restatement Date, this Agreement
and all amendments hereto contain the complete agreement among the Parties with respect to the
matters contained herein and supersedes all other negotiations or agreements, whether written or
oral, with respect to the subject matter hereof, including the Original PPA; provided, that the
Original PPA shall govern the obligations of the Parties with respect to the period prior to the
Restatement Effective Date.
Section 19.3. Governing Law; Venue and Jurisdiction.
(a)
This Agreement shall be governed by, construed, interpreted and applied
in accordance with the laws of the State of Arizona, without giving effect to any principle
regarding conflict of laws that would result in the application of the laws of any other
jurisdiction.
(b)
The Parties hereby irrevocably submit to the exclusive jurisdiction of the
United States District Court for the District of Arizona (or, if that court refuses jurisdiction, in
the Maricopa County, Arizona Superior Court) for the purposes of any cause of action arising out
of or based upon this agreement or relating to the subject matter hereof or for the enforcement of
any arbitration award hereunder.
Section 19.4. Non-Waiver. No delay or failure by a Party to exercise any of its rights,
powers or remedies under this Agreement following any breach or default by any other Party
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shall be construed to be a waiver of any such breach or default, or any acquiescence therein, or of
or in any similar breach or default thereafter occurring, nor shall any waiver of any single breach
or default be deemed a waiver of any other breach or default theretofore or thereafter occurring.
Any waiver, permit, consent or approval of any kind on the part of any Party of any breach or
default, or any waiver on the part of any Party of any provision or condition of this Agreement,
shall be effective only if in writing and then only to the extent specifically set forth in such
writing.
Section 19.5. Severability. If an arbitration panel, court or regulatory agency having
jurisdiction over the Parties or over this Agreement determines that any of the provisions of this
Agreement, or any part thereof, is invalid, void, illegal or unenforceable, the remainder of this
Agreement, or the application of such provision to Persons or circumstances other than those as
to which it is held invalid, will nevertheless remain in full force and effect so long as the
economic or legal substance of the transactions contemplated is not affected in any manner
materially adverse to any Party. Upon any such determination of invalidity, the Parties shall,
within ten (10) days of such determination, commence to negotiate in good faith new provisions
to restore this Agreement as nearly as possible to its original intent and effect.
Section 19.6. Interpretation; Headings. All pronouns and any variations thereof refer to
the masculine, feminine or neuter, singular or plural, as the context may require. Unless
otherwise expressly provided, the words “include,” “includes” and “including” do not limit the
preceding words or terms and shall be deemed to be followed by the words “without limitation.”
The headings herein are for convenience and reference purposes only and shall in no way affect
the meaning or interpretation of the provisions of this Agreement.
Section 19.7. No Partnership or Joint Venture. This Agreement does not establish and
should not be construed as establishing any partnership or joint venture by and among the
Parties, and none of the Parties shall have any duties, obligations or liabilities arising under such
a relationship. The Parties acknowledge and agree that Seller is not in any way affiliated with
Buyers and that Seller is an independent contractor hired by Buyers solely to perform the
activities set forth herein.
Section 19.8. Confidentiality.
(a)
Without prior written consent, which shall not be unreasonably withheld
or delayed, no Party shall disclose the terms of this Agreement to a third party (other than the
Energy Manager, the Administrative and Scheduling Agent, and such Party’s and its Affiliates’
employees, officers, directors, members, partners, lenders, potential lenders, potential equity
investors, counsel, accountants, financial advisors or consultants) except in order to comply with
any applicable Law; provided, however, that, except in connection with disclosures required
under applicable public records Laws, each Party shall notify the other Parties of any proceeding
of which it is aware that may result in such disclosure, and the Party subject to such proceeding
shall use reasonable best efforts to prevent or limit the disclosure.
(b)
The Parties shall be entitled to all remedies available at Law or in equity to
enforce, or seek relief in connection with, the confidentiality obligations set forth in this Section
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19.8; provided, however, that all monetary damages shall be limited to actual direct damages and
shall not include consequential damages.
Section 19.9. No Third-Party Benefits. This Agreement shall not impart any rights
enforceable by any third party (other than permitted successors or assignees bound by this
Agreement). Nothing in this Agreement, express or implied, shall be construed to create any
interest, beneficial or otherwise, for any third party.
Section 19.10. Amendment. This Agreement may not be amended or modified except
by a written instrument signed by Seller and Buyers then having Capacity Pro Rata Shares in the
aggregate of sixty-six percent (66%) or more; provided that no amendment or modification
having a material adverse effect on any Buyer, including without limitation any increase in the
pricing established in Article VIII payable by any Buyer, shall be effected without the written
consent of such Buyer.
Section 19.11. Further Assurances. Each Party agrees to execute and deliver all further
instruments and documents, and take any further action that may be reasonably necessary to
effect the purpose and intent of this Agreement.
Section 19.12. Counterparts; Facsimile. This Agreement may be executed in any
number of counterparts, each of which will be deemed an original, but all of which together will
constitute one and the same instrument. Any facsimile copies hereof or signature hereon shall,
for all purposes, be deemed originals.
Section 19.13. Expenses. Each Party shall pay its own costs and expenses, including the
fees and expenses of its agents, representatives, advisors, counsel and accountants, necessary for
the negotiation, preparation, execution and delivery of this Agreement.
Section 19.14. Replacement of Discontinued Indices. In the event that any index or
other cost or data source specified in this Agreement is no longer published, the Parties shall
agree in good faith on a substitute index or other cost or data source to be used thereafter. If the
Parties are unable to agree on a substitute index or other cost or data source, the matter will be
subject to resolution in accordance with Article XVI.
ARTICLE XX
ARIZONA STATUTORY PROVISIONS
Section 20.1. Cancellation Rights Under A.R.S. § 38-511.
(a)
The Parties hereby acknowledge that the Buyers listed on Exhibit C are
political subdivisions that, pursuant to A.R.S. § 38-511, “may, within three years after its
execution, cancel any contract, without penalty or further obligation, … if any person
significantly involved in initiating, negotiating, securing, drafting, or creating the contract on
behalf of [that political subdivision] is, at any time while the contract or any extension of the
contract is in effect, an employee or agent of any other party to the contract in any capacity or a
consultant to any other party to the contract with respect to the subject matter of the contract.”
The cancellation “shall be effective when written notice from … the chief executive officer or
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governing body of the political subdivision is received by all other parties to the contract unless
the notice specifies a later time.” It is agreed and understood by all of the Parties that the
representation by Spiegel & McDiarmid LLP of Buyers and the Administrative and Scheduling
Agent, collectively, in connection with this Agreement is not intended to be and shall not
constitute a basis for invoking cancellation pursuant to A.R.S. § 38-511.
(b)
It is further acknowledged by the Buyers listed on Exhibit C that (i) each
of them has engaged legal counsel and/or technical consultants to represent them in connection
with the development of this Agreement and activities related thereto, which legal counsel or
technical consultants simultaneously represented one or more other Buyers in connection with
the same activities, and (ii) such joint representation was consented to by the Buyers listed on
Exhibit C and is a commonly used and efficient means of obtaining expert assistance with
respect to matters of common interest to certain of the Buyers.
(c)
Each of the Buyers listed on Exhibit C agrees that if it elects to exercise its
cancellation right pursuant to A.R.S. § 38-511 (based upon facts that were not known to it at the
time of execution of this Agreement, or based upon facts known prior to execution if, contrary to
the parties’ intentions, such facts would constitute a valid basis for exercising the cancellation
right), it shall provide at least twelve (12) months’ notice of such cancellation. If a Buyer listed
on Exhibit C exercises its cancellation rights under this paragraph (c), then the Contract Capacity
shall be reduced by the MW of Capacity subscribed by the terminated Buyer at the time of such
termination, and the Capacity Pro Rata Shares of the remaining Buyers shall be adjusted
accordingly in a revised Exhibit A. Notwithstanding the foregoing, if a Buyer listed on
Exhibit C exercises its cancellation rights within three (3) years after the Restatement Effective
Date, such cancellation shall affect only the Amended Terms, and the Agreement shall be
amended in accordance with Section 3.3.
Section 20.2. Rights and Obligations Under A.R.S. § 41-4401. In light of the fact that
certain of the Buyers are government entities subject to A.R.S. § 41-4401, Seller warrants to
such Buyers that it has registered with and will continue to participate in the E-Verify program
established by the United States Department of Homeland Security and Social Security
Administration, or any successor program; that it warrants compliance with all federal
immigration laws and understands that any breach of this warranty subjects Seller to potential
penalties, including termination of this Agreement as to those Buyers subject to A.R.S § 414401, except as provided in A.R.S. § 41-4401(C), and understands that the Buyers subject to
A.R.S § 41-4401 have the right to inspect the papers of Seller or any of its employees involved in
Seller’s performance of this Agreement to ensure compliance with this paragraph. If any of the
Buyers subject to A.R.S § 41-4401 exercises its termination rights pursuant to the statute, then
the Contract Capacity shall be reduced by the MW of Capacity subscribed by the terminated
Buyer(s) at the time of such termination, and the Capacity Pro Rata Shares of the remaining
Buyers shall be adjusted accordingly in a revised Exhibit A.
[Signatures begin on next page]
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed
as of the date first above written.
MESQUITE POWER, LLC
By:
____________________________________
Name:
Title:
AGUILA IRRIGATION DISTRICT
By:
____________________________________
Name:
Title:
AK-CHIN ENERGY SERVICES
By:
____________________________________
Name:
Title:
ARIZONA ELECTRIC POWER COOPERATIVE, INC.
By:
____________________________________
Name:
Title:
BUCKEYE WATER CONSERVATION & DRAINAGE DISTRICT
By:
____________________________________
Name:
Title:
CITY OF SAFFORD
By:
____________________________________
Name:
Title:

Signature pages – Amended and Restated PPA

ELECTRICAL DISTRICT NO. 2 OF PINAL COUNTY
By:
____________________________________
Name:
Title:
ELECTRICAL DISTRICT NO. 3 OF PINAL COUNTY
By:
____________________________________
Name:
Title:
ELECTRICAL DISTRICT NO. 4 OF PINAL COUNTY
By:
____________________________________
Name:
Title:
ELECTRICAL DISTRICT NO. 6 OF PINAL COUNTY
By:
____________________________________
Name:
Title:
ELECTRICAL DISTRICT NO. 7 OF MARICOPA COUNTY
By:
____________________________________
Name:
Title:
ELECTRICAL DISTRICT NO. 8 OF MARICOPA COUNTY
By:
____________________________________
Name:
Title:
GILA RIVER INDIAN COMMUNITY UTILITY AUTHORITY
By:
____________________________________
Name:
Title:
Signature pages – Amended and Restated PPA

HARQUAHALA VALLEY POWER DISTRICT
By:
____________________________________
Name:
Title:
MARICOPA COUNTY MUNICIPAL WATER CONSERVATION DISTRICT NO. 1
By:
____________________________________
Name:
Title:
MCMULLEN VALLEY WATER CONSERVATION & DRAINAGE DISTRICT
By:
____________________________________
Name:
Title:
NAVAJO TRIBAL UTILITY AUTHORITY
By:
____________________________________
Name:
Title:
OCOTILLO WATER CONSERVATION DISTRICT
By:
____________________________________
Name:
Title:
ROOSEVELT IRRIGATION DISTRICT
By:
____________________________________
Name:
Title:
TONOPAH IRRIGATION DISTRICT
By:
____________________________________
Name:
Title:
TOWN OF THATCHER
By:
____________________________________
Name:
Title:
Signature pages – Amended and Restated PPA

Exhibit A
Original version as of the Restatement Effective Date
BUYERS’ CAPACITY PRO RATA SHARES
Before Capacity Increase Date
BUYER

On and after Capacity Increase Date

Subscribed
Amount of
Initial Capacity
(MW)

Capacity Pro
Rata Share –
Initial Capacity

Subscribed
Amount of
Incremental
Capacity (MW)

Aggregate
Subscribed
Capacity (Initial
Capacity plus
Incremental
Capacity (MW))

3.00

0.01107

3.00

6.00

Capacity Pro
Rata Share –
Aggregate
(Initial Capacity
plus
Incremental
Capacity)
0.01263

5.00

0.01845

0.00

5.00

0.01053

2.00

0.00738

8.00

10.00

0.02105

3.00

0.01107

1.00

4.00

0.00842

15.00
20.00

0.05535
0.07380

3.00
15.00

18.00
35.00

0.03789
0.07368

85.00

0.31365

64.00

149.00

0.31368

25.00

0.09225

15.00

40.00

0.08421

3.00

0.01107

0.00

3.00

0.00632

3.00

0.01107

2.00

5.00

0.01053

25.00

0.09225

20.00

45.00

0.09474

30.00

0.11070

30.00

60.00

0.12632

Aguila
Irrigation
District
Ak-Chin Energy
Services
Arizona Electric
Power
Cooperative,
Inc.
Buckeye Water
Conservation &
Drainage
District
City of Safford
Electrical
District No. 2 of
Pinal County
Electrical
District No. 3 of
Pinal County
Electrical
District No. 4 of
Pinal County
Electrical
District No. 6 of
Pinal County
Electrical
District No. 7 of
Maricopa
County
Electrical
District No. 8 of
Maricopa
County
Gila River
Indian
Community
Utility
Authority
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Before Capacity Increase Date
BUYER

On and after Capacity Increase Date

Subscribed
Amount of
Initial Capacity
(MW)

Capacity Pro
Rata Share –
Initial Capacity

Subscribed
Amount of
Incremental
Capacity (MW)

Aggregate
Subscribed
Capacity (Initial
Capacity plus
Incremental
Capacity (MW))

5.00

0.01845

10.00

15.00

Capacity Pro
Rata Share –
Aggregate
(Initial Capacity
plus
Incremental
Capacity)
0.03158

3.00

0.01107

2.00

5.00

0.01053

5.00

0.01845

10.00

15.00

0.03158

20.00

0.07380

15.00

35.00

0.07368

1.00

0.00369

0.00

1.00

0.00211

8.00

0.02952

2.00

10.00

0.02105

3.00

0.01107

3.00

6.00

0.01263

7.00

0.02583

1.00

8.00

0.01684

271.00

1.00000

204.00

475.00

1.00000

Harquahala
Valley Power
District
Maricopa
County
Municipal
Water
Conservation
District No. 1
McMullen
Valley Water
Conservation &
Drainage
District
Navajo Tribal
Utility
Authority
Ocotillo Water
Conservation
District
Roosevelt
Irrigation
District
Tonopah
Irrigation
District
Town of
Thatcher
TOTAL

NOTES:
• Notwithstanding anything contained herein, this Exhibit shall be subject to the terms of
Rider 1 to the Agreement for the period in which those terms expressly apply.
• The amounts set forth in the table above shall be subject to adjustment from time to time
in accordance with the Agreement.
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Exhibit B
RUS BUYERS 1
Navajo Tribal Utility Authority

1

Although AEPCO is regulated by the RUS, it is not an “RUS Buyer” for purposes of
Section 3.1 of the Agreement.
OHSUSA:766917443.13

Exhibit C
BUYERS SUBJECT TO A.R.S. § 38-511
City of Safford
Town of Thatcher
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Exhibit D
ADMINISTRATIVE AND SCHEDULING AGENT AND PERSONNEL
The Administrative and Scheduling Agent is Southwest Public Power Agency, Inc.:
Southwest Public Power Agency, Inc.
c/o Dennis Delaney
SPPA Project Manager
K.R. Saline & Associates, PLC
160 North Pasadena, Suite 101
Mesa, AZ 85201-6764
480-610-8741
dld@krsaline.com

The Energy Manager is BP Energy Company:
General Contact Information:
BP Energy Company
201 Helios Way
Houston, Texas 77079
Attention:
Contract Services
Facsimile No.: 713-323-0203
Telephone No.: 713-323-2000
Operational/Scheduling Contact Information:
Email Notices:
GBPMesquite@bp.com (note: this is a group email with multiple recipients)
During normal business hours:
John Speights
John.speights@bp.com
713-323-3710
24 Hour desk:
713.323.6044
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Exhibit E
FIXED O&M RATE
The Fixed O&M Rate shall be $1.98/kW/month in 2010 dollars, consisting of Part
A, which shall be equal to $0.33/kW/month in 2010 dollars, and Part B, which shall be
equal to $1.65/kW/month in 2010 dollars. Part A and Part B shall be subject to escalation
as provided for below.
Commencing as of June 30, 2011, Part A of the Fixed O&M Rate shall escalate
annually on a calendar year basis at a rate of two and one-half percent (2.5%) per year.
Each year, Part B of the Fixed O&M Rate shall be adjusted by an amount equal to
the percentage by which the final published “CPI-U Index” as of December 31 of the
preceding year is greater than or less than the final published “CPI-U Index” as of
December 31, 2010. In 2014 and each following year, within ten (10) Business Days
after publication of the final “CPI-U Index” for December 31 of the preceding calendar
year, Seller shall calculate an updated Fixed O&M Rate using such “CPI-U Index” and
shall provide notice of the updated rate to the Administrative and Scheduling Agent (with
supporting documentation). Until such “CPI-U Index” is finalized, Seller shall bill
Buyers based on the “CPI-U Index” from the preceding calendar year, and if such
preceding “CPI-U Index” changes upon finalization of the most recent December 31
“CPI-U Index”, Seller shall calculate an updated Fixed O&M Rate using the most recent
finalized December 31 “CPI-U Index” and a “true-up” amount equal to the amount by
which the aggregate Monthly Fixed O&M Charge paid by Buyers from the beginning of
the current calendar year differs from the aggregate Monthly Fixed O&M Charge that
would have been payable by Buyers over the same period applying the most recent
finalized December 31 “CPI-U Index.” Seller shall provide notice of such updated rate
and “true-up” amount to the Administrative and Scheduling Agent (with supporting
documentation) within ten (10) Business Days of publication of the most recent finalized
December 31 “CPI-U Index”. The then current updated Fixed O&M Rate shall be
applied in the next monthly invoice issued following the notice of the revised rate and
shall remain in effect until the next update. The “true-up” amount (whether credit or
surcharge) shall be reflected as an adjustment on the next monthly invoice in accordance
with Section 9.5.
For purposes of calculating the Fixed O&M Rate, the “CPI-U Index” shall be that index
identified as Consumer Price Index All Urban Consumers determined and reported
monthly by the Bureau of Labor Statistics of the U.S. Department of Labor.
The “CPI-U Index” shall be determined to the nearest three decimal places. If the next
succeeding place is five or more, the preceding decimal place shall be raised to the next
higher figure. The adjustment of the Fixed O&M Rate shall be calculated to the nearest
one-hundredth of one percent.
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To further clarify the intention of the Parties with respect to the form and components of
the annual calculation of Part B of the Fixed O&M Rate, attached to this Exhibit E is a
Supplement showing the calculation for a hypothetical future year.

OHSUSA:766917443.13

OHSUSA:766917443.13

Supplement for Exhibit E, Part B
General Description of Fixed O&M Rate Escalation Calculation:
Part B of the Fixed O&M Rate applicable to 2017 is based on the percentage change in Consumer Price Index All Urban Consumers (CPI-U) from December 2010 to December 2016 times $1.65/kWmo. **
The CPI-U for December of a given year is not finalized for up to six months after such December occurs. Therefore, a Fixed O&M Rate True-Up will be included as a separate line item in the
invoice occurring on the month the CPI-U for December is finalized by the US Department of Labor, Bureau of Labor Statistics or as soon as reasonably practicable.

The CPI-U is available for download on the US Department of Labor, Bureau of Labor Statistics website at:
ftp://ftp.bls.gov/pub/special.requests/cpi/cpiai.txt

http://data.bls.gov/cgi-bin/srgate

For reference, an excerpt of the historic CPI-U is provided below:
Consumer Price Index - All Urban Consumers
CUUR0000SA0,CUUS0000SA0
Series ID:
Not Seasonally Adjusted
Area:
US City Average
All items
Item:
1982-84=100
Base Period:
Year
2007
2008
2009
2010
2011
2012
2013
2014
2015
2016
2017

Jan
202.4
211.080
211.143
216.687
220.223
226.665
230.280
233.916
233.707
236.916
242.839

Feb
203.5
211.693
212.193
216.741
221.309
227.663
232.166
234.781
234.722
237.111
243.603

Apr
206.7
214.823
213.240
218.009
224.906
230.085
232.531
237.072
236.599
239.261
244.524

Mar
205.4
213.528
212.709
217.631
223.467
229.392
232.773
236.293
236.119
238.132
243.801

May
207.9
216.632
213.856
218.178
225.964
229.815
232.945
237.900
237.805
240.229
TBD

Jun
208.4
218.815
215.693
217.965
225.722
229.478
233.504
238.343
238.638
241.018
TBD

Jul
208.3
219.964
215.351
218.011
225.922
229.104
233.596
238.250
238.654
240.628
TBD

Aug
207.9
219.086
215.834
218.312
226.545
230.379
233.877
237.852
238.316
240.849
TBD

Sep
208.5
218.783
215.969
218.439
226.889
231.407
234.149
238.031
237.945
241.428
TBD

Oct
208.9
216.573
216.177
218.711
226.421
231.317
233.546
237.433
237.838
241.729
TBD

Nov
210.2
212.425
216.330
218.803
226.230
230.221
233.069
236.151
237.336
241.353
TBD

Dec
210.0
210.228
215.949
219.179
225.672
229.601
233.049
234.812
236.525
241.432
TBD

Example of the Fixed O&M Rate Calculation for 2017:
Inputs for Fixed O&M Calculation:
Fixed O&M Rate Part B in 2010 dollars**
Final CPI-U December 2010
Final CPI-U December 2015
Final CPI-U December 2016
2017 Billed Fixed O&M Rate:
2016 Fixed O&M Rate Part B
2017 Fixed O&M Rate Part B
2017 Fixed O&M Rate True-Up

Input

Inputs for Fixed O&M Calculation:

5

a

Month Current Year Indice is Finalized (e.g. Month 5=May)

219.179
236.525
241.432

b
c
d

2017 Cum. KW's billed at 2016 Final Fixed O&M Rate Part B
1,004,000
(e.g. Only January through April since index assumed finalized in May, so updated billing reflected in May)

Result
$ 1.781/kW-mo
$ 1.818/kW-mo
$37,148.00

aa=c/b*a
bb=d/b*a
cc=(bb-aa)*f

** The Fixed O&M Rate reflects the parties agreement to carve out $0.33/kw-mo which will escalate at 2.5% as shown in Part A of this Supplement to Exhibit E
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Input

$ 1.650/kW-mo

e
f

Supplement for Exhibit E, Part B (cont)
Fixed O&M Monthly Billing Example

kWs Assumed
Billed Rate Excluding True-Up ($/kW-mo.)
Billed Rate Including True-Up ($/kW-mo.)
Actual Billing
Cumulative Billing
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Jan-17
251,000

Feb-17
251,000

Mar-17
251,000

Apr-17
251,000

May-17
271,000

Jun-17
271,000

Jul-17
271,000

Aug-17
271,000

Sep-17
271,000

Oct-17
271,000

Nov-17
251,000

Dec-17
251,000

$ 1.781/kW-mo
$ 1.781/kW-mo

$ 1.781/kW-mo
$ 1.781/kW-mo

$ 1.781/kW-mo
$ 1.781/kW-mo

$ 1.781/kW-mo
$ 1.781/kW-mo

$ 1.818/kW-mo
$ 1.955/kW-mo

$ 1.818/kW-mo
$ 1.818/kW-mo

$ 1.818/kW-mo
$ 1.818/kW-mo

$ 1.818/kW-mo
$ 1.818/kW-mo

$ 1.818/kW-mo
$ 1.818/kW-mo

$ 1.818/kW-mo
$ 1.818/kW-mo

$ 1.818/kW-mo
$ 1.818/kW-mo

$ 1.818/kW-mo
$ 1.818/kW-mo

$447,031
$447,031

$447,031
$894,062

$447,031
$1,341,093

$447,031
$1,788,124

$529,826
$2,317,950

$492,678
$2,810,628

$492,678
$3,303,306

$492,678
$3,795,984

$492,678
$4,288,662

$492,678
$4,781,340

$456,318
$5,237,658

$456,318
$5,693,976

Total
3,132,000

$ 1.817/kW-mo
$5,693,976

Exhibit F
VARIABLE O&M RATE
The Variable O&M Rate shall be $2.53/MWh in 2010 dollars, subject to
escalation as provided for below.
Each year, the Variable O&M Rate shall be adjusted by the following weighted
average percentage: a sixty percent (60%) weighting of the percentage by which the
“Materials Index” as of December 31 of the preceding year is greater than or less than the
“Materials Index” as of December 31, 2010, and a forty percent (40%) weighting of the
percentage by which the “US Labor Index” as of December 31 of the preceding year is
greater than or less than the “US Labor Index” as of December 31, 2010. In 2014 and
each following year, within ten (10) Business Days after publication of the final
“Materials Index” and “US Labor Index” for December 31 of the preceding calendar
year, Seller shall calculate an updated Variable O&M Rate using such indices, and shall
provide notice of the updated rate to the Administrative and Scheduling Agent (with
supporting documentation). Until such “Materials Index” and “US Labor Index” is
finalized, Seller shall bill Buyers based on the “Materials Index” and “US Labor Index”
from the preceding calendar year, and if such preceding “Materials Index” or “US Labor
Index” changes upon finalization, Seller shall calculate an updated Variable O&M Rate
using the most recent finalized December 31 “Materials Index” or “US Labor Index”, as
the case may be, and a “true- up” amount equal to the amount by which the aggregate
Monthly Variable O&M Charge paid by Buyers from the beginning of the current
calendar year differs from the aggregate Monthly Variable O&M Charge that would have
been payable by Buyers over the same period applying the most recent finalized
December 31 “Materials Index” and “US Labor Index”. Seller shall provide notice of
such updated rate and “true-up” amount to the Administrative and Scheduling Agent
(with supporting documentation) within ten (10) Business Days of publication of the
most recent finalized December 31 “Materials Index” and “US Labor Index”. The then
current updated Variable O&M Rate shall be applied in the next monthly invoice issued
following the notice of the revised rate and shall remain in effect until the next update.
The “true-up” amount (whether credit or surcharge) shall be reflected as an adjustment on
the next monthly invoice, in accordance with Section 9.5.
For purposes of this provision, the following definitions apply: (a) the “Materials
Index” shall be that index identified as WPU1076 (Item: Fabricated Steel Plate)
determined and reported monthly by the Bureau of Labor Statistics of the U.S.
Department of Labor; and (b) the “US Labor Index” shall be that index identified as
CEU3133360008 (Data Type: Average Hourly Earnings of Production and
Nonsupervisory Employees; Industry: Turbine and Power Transmission Equipment)
determined and reported monthly by the Bureau of Labor Statistics of the U.S.
Department of Labor.
The “US Labor Index” shall be determined to the nearest second decimal place.
The “Materials Index” shall be determined to the nearest first decimal place. In either
case, if the next succeeding place is five or more, the preceding decimal place shall be
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raised to the next higher figure. The adjustment of the Variable O&M Rate shall be
calculated to the nearest one-hundredth of one percent.
To further clarify the intention of the Parties with respect to the form and
components of the annual calculation of the Variable O&M Rate, attached to this Exhibit
F is a Supplement showing the calculation for a hypothetical future year.
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Supplement for Exhibit F
General Description of Variable O&M Rate Escalation Calculation:
The Variable O&M Rate applicable to 2017 is based on the weighted average percentage change in Materials Index (WPU1076) and the US Labor Index (CEU3133360008) from December 2010 to December 2016 times $2.530/MWh.

The Materials Index and the US Labor Index are subject to revision up to six months after the original publication. Therefore, a Variable O&M Rate True-Up will be included as a separate line item in the invoice occurring on the month both
the Materials Index and the US Labor Index for December are revised by the US Department of Labor, Bureau of Labor Statistics or as soon as reasonably practicable. This means that if the Materials Index estimate for December is revised in
May and the estimate of the US Labor Index is revised in April, the Variable O&M Rate True-Up will occur in May or as soon as reasonably practicable thereafter.

The Materials Index (WPU1076) and the US Labor Index (CEU3133360008) are available for download on the US Department of Labor, Bureau of Labor Statistics website at:
http://data.bls.gov/cgi-bin/srgate

For reference, an excerpt of the historic Materials Index (WPU1076) is provided below:
Producer Price Index-Commodities
Series ID:
Not Seasonally Adjusted
Group:
Item:
Base Date:
Year
2007
2008
2009
2010
2011
2012
2013
2014
2015
2016
2017

WPU1076
Metals and Metal Products
Fabricated Steel Plate
198200
Jan
Feb
171.6
171.6
190.0
199.0
217.2
212.3
196.4
196.8
203.5
204.7
208.6
209.7
214.0
213.8
212.8
212.9
215.3
214.9
212.7
212.6
214.4(P)
214.6(P)

Mar
173.8
199.9
208.7
197.0
205.7
210.0
213.5
213.4
214.7
211.7
214.9(P)

Apr
172.6
202.3
206.6
198.6
207.9
212.2
212.9
213.8
214.3
211.3
216.1(P)

May
173.1
207.8
201.5
199.9
209.7
211.9
213.9
214.6
213.9
211.8
TBD

Jun
174.2
210.5
198.5
199.3
209.9
212.1
213.7
215.3
213.9
212.8
TBD

Jul
174.2
215.7
198.3
199.3
210.1
213.1
213.6
215.2
213.8
212.7
TBD

Aug
175.5
220.0
198.0
200.6
210.1
212.8
213.5
215.2
213.2
212.3
TBD

Sep
175.5
221.5
199.1
201.4
210.0
212.8
213.8
215.7
213.0
212.6
TBD

Oct
175.5
221.8
199.2
201.5
210.1
213.6
213.1
216.1
212.9
212.4
TBD

Nov
176.9
221.1
196.0
201.6
208.5
214.2
212.4
215.8
213.1
212.6
TBD

Dec
181.4
221.0
196.4
202.6
208.7
212.6
212.7
215.7
212.8
213.2
TBD

May
20.90
21.07
20.51
21.58
20.72
20.45
21.65
21.09
20.99
22.30
TBD

Jun
20.96
20.76
20.48
21.43
20.57
20.51
21.63
21.14
20.83
22.64
TBD

Jul
21.33
20.82
20.92
21.43
20.74
20.62
21.83
21.61
20.89
22.73
TBD

Aug
20.67
20.55
20.67
21.64
20.81
20.64
21.86
22.03
20.58
22.67
TBD

Sep
20.70
20.98
20.33
21.27
20.60
20.86
21.64
22.44
20.81
23.06
TBD

Oct
20.43
21.01
20.35
20.91
20.72
20.77
21.62
21.14
20.80
23.22
TBD

Nov
20.24
21.10
20.41
21.34
20.63
20.80
21.41
21.68
20.78
23.65
TBD

Dec
20.98
21.30
21.05
21.23
21.00
21.10
21.36
21.60
21.61
23.69
TBD

(P) : Preliminary. All indexes are subject to revision four months after original publication

For reference, an excerpt of the historic US Labor Index (CEU3133360008) is provided below:
Employment, Hours, and Earnings from the Current Employment Statistics Survey (National)
Series ID:
CEU3133360008
Not Seasonally Adjusted
Super Sector:
Durable Goods
Industry:
Turbine and Power Transmission Equipment
NAICS Code:
3336
Data Type:
Average Hourly Earnings of Production and Nonsupervisory Employees
Year
Jan
Feb
Mar
Apr
2007
21.18
20.99
20.66
21.02
2008
20.94
20.63
20.72
20.97
2009
21.12
20.88
21.09
20.49
2010
20.41
20.30
19.42
21.27
2011
21.48
21.25
20.91
20.88
2012
21.06
20.70
20.55
20.47
2013
21.13
21.99
21.85
21.98
2014
21.28
21.28
20.88
21.25
2015
21.64
21.37
21.08
21.15
2016
21.70
21.50
21.81
22.14
2017
23.97
23.70
23.80
23.94(P)
(P) : Preliminary. All indexes are subject to revision four months after original publication
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Supplement for Exhibit F (cont)
Example of the Variable O&M Rate Calculation:
Inputs for Variable O&M Calculation:

Input

Variable O&M Rate in 2010 dollars

Inputs for Variable O&M Calculation:

Input

$ 2.530/MWh

a

Month Indices are Finalized (e.g. Month 5=May)

Final Materials Index December 2010
Final Materials Index December 2015
Final Materials Index December 2016
Weight Applied to Materials Index

202.6
212.8
213.2
60%

b
c
d
e

2017 Cum. MWh's billed at 2016 Variable O&M Rate
(e.g. Only January through April since indices assumed finalized in May so updated billing reflected in May)

Final US Labor Index December 2010
Final US Labor Index December 2015
Final US Labor Index December 2016
Weight Applied to US Labor Index

21.23
21.61
23.69
40%

f
g
h
i

2017 Variable O&M Calculation:

5

j

251,806

k

2017 Billed Variable O&M Rate:
Result

Result

2016 Final Variable O&M Rate (Materials)
2017 Final Variable O&M Rate (Materials)

$ 1.594/MWh
$ 1.597/MWh

bb=c/b*e*a
cc=d/b*e*a

2016 Final Variable O&M Rate (US Labor)
2017 Final Variable O&M Rate (US Labor)

$ 1.030/MWh
$ 1.129/MWh

dd=g/f*a*i
ee=h/f*a*i

2016 Variable O&M Rate (e.g. Billed January through May)
2017 Variable O&M Rate (e.g. Billed June through December)
2017 O&M Rate True-Up (e.g. Billed in June)

$ 2.625/MWh
$ 2.727/MWh
$25,684.21

ff=bb+dd
gg=cc+ee
hh=(gg- ff)*k

Supplement for Exhibit F (cont)
Variable O&M Monthly Billing Example
MWh/mo (Actual for Jan-May; Assumed June-Dec)

Jan-17
60,523

Feb-17
46,985

Billing Rate (excluding true-up) ($/MWh)
Billing Rate (including true-up) ($/MWh)

$ 2.63/MWh
$ 2.63/MWh

$ 2.63/MWh
$ 2.63/MWh

$ 2.63/MWh
$ 2.63/MWh

$ 2.63/MWh
$ 2.63/MWh

$158,873
$158,873

$123,336
$282,209

$177,358
$459,567

$201,424
$660,991

Actual Billing
Cumulative Billing
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Mar-17
67,565

Apr-17
76,733

May-17
91,372

Jun-17
91,372

Jul-17
91,372

$ 2.63/MWh
$ 3.01/MWh

$ 2.63/MWh
$ 2.73/MWh

$ 2.63/MWh
$ 2.73/MWh

$274,856
$935,846

$249,171
$1,185,018

$249,171
$1,434,189

Aug-17
91,372

Sep-17
91,372

Oct-17
91,372

$ 2.63/MWh
$ 2.73/MWh

$ 2.63/MWh
$ 2.73/MWh

$ 2.63/MWh
$ 2.73/MWh

$249,171
$1,683,361

$249,171
$1,932,532

$249,171
$2,181,704

Nov-17
91,372

Dec-17
91,372

Total
982,782

$ 2.63/MWh
$ 2.73/MWh

$ 2.63/MWh
$ 2.73/MWh

$ 2.72/MWh

$249,171
$2,430,875

$249,171
$2,680,047

$2,680,047

Exhibit G
HOURLY ENERGY RATE
For each hour of a given day in a Service Month, other than Permitted Forced Outage
Hours (during which the pricing set forth in Section 8.3(b)(i) applies), the Hourly Energy
Rate shall be calculated in accordance with the following formula:
Hourly Energy Rated = (Contract Heat Rate x Gas Priced x Gas Factor) + Variable O&M
Ratem
Where:
Contract Heat Rate is (a) for each Service Month commencing prior to the Capacity
Increase Date, 7.4 MMBtu/MWh, and (b) for each Service Month commencing on or
after the Capacity Increase Date, 7.833 MMbtu/MWh.
Gas Factor is (a) for each Service Month commencing prior to the Capacity Increase
Date, 1.05, and (b) for each Service Month commencing on or after the Capacity Increase
Date, 1.00.
Gas Priced is the price, expressed in dollars per MMBtu, as reported in the issue of Platts
Gas Daily published for the relevant day, in the section styled “Daily Price Survey,”
under the column “Midpoint,” in the Subsection “others,” and adjacent to the listing
captioned “SoCal Gas.”
Variable O&M Ratem is the rate determined in accordance with Exhibit F for the relevant
Service Month.
m is the applicable Service Month.
d is the applicable day within the Service Month.
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Exhibit H
GREENHOUSE GAS CHARGES
Buyers shall reimburse Seller for taxes, charges, fees or costs arising out of any
Greenhouse Gas Emissions Reduction Program (any such taxes, charges, fees or costs,
net of applied GHG Credits and associated revenue as discussed below shall be referred
to as “GHG Charges”) solely as provided for in this Exhibit H.
This Exhibit H shall apply, and GHG Charges shall be assessed, only during any period
in which a Greenhouse Gas Emissions Reduction Program is in effect. During any such
period, the GHG Charges to be assessed to Buyers hereunder, if any, shall consist of
either (a) or (b) for each hour of each billing period:
(a) For any hour that is not a Permitted Forced Outage Hour, the GHG Charges shall
be equal to the lesser of (i) an amount equal to (u) a deemed Greenhouse Gas
emissions rate equal to the most recent 12-month average of the Facility’s actual
emissions rate (in pounds/MWh (CO2 equivalent)) as demonstrated by Seller as
set forth below, divided by (v) 2205 (i.e., lbs/metric ton) multiplied by (w) the
quantity of Delivered Firm Energy during such hour in MW multiplied by (x) the
then current market price for Greenhouse Gas emissions applicable to energy
delivered at the Delivery Point expressed in $/metric ton (CO2 equivalent), less
the value of any GHG Credits (including revenue sharing) as agreed upon
pursuant to the “GHG Credits” paragraph below or (ii) an amount equal to (y) the
positive difference, if any, obtained by subtracting (1) the Hourly Energy Rate
from (2) the Market Price for such hour, multiplied by (z) the quantity of
Delivered Firm Energy during such hour in MW. For any hour in which the
Market Price is less than the Hourly Energy Rate, the GHG Charges shall be zero.
(b) For each Permitted Forced Outage Hour, the GHG Charges shall be zero
(however, the alternative pricing in Section 8.3(b)(i) of the Agreement shall
apply).
Seller shall include all applicable GHG Charges on the monthly invoices provided to
Seller under Article IX of the Agreement. Each invoice that includes GHG Charges shall
be supported by documentation reasonably establishing: (a) the most recent 12-month
average of the Facility’s actual emissions rate (in pounds/MWh (CO2 equivalent)), (b) the
existence and amount of any Permitted Forced Outage Hours, (c) the then current market
price for Greenhouse Gas emissions applicable to energy delivered at the Delivery Point
expressed in $/metric ton (CO2 equivalent), and (d) the Market Price for each hour.
The Administrative and Scheduling Agent may, in good faith, dispute Seller’s calculation
of GHG Charges, assessment of GHG Charges, application of GHG Credits or revenues,
or any associated methodologies, pursuant to Section 9.4.
GHG Credits and GHG Revenue Sharing. If Seller has the right to obtain, at no cost to
Seller, an allocation of allowances or credits that may be used to comply with
Greenhouse Gas Emissions Reduction Program requirements and reduce the GHG
OHSUSA:766917443.13

Charges hereunder (“GHG Credits”), then Seller shall obtain and, subject to the equitable
apportionment described below, utilize such GHG Credits in order to reduce the GHG
Charges payable by Buyers hereunder. If Seller is allocated or receives revenues,
whether specific to the Facility or to Seller’s portfolio of generating units, associated with
any allowance or credit associated with Greenhouse Gas emissions attributable to Seller’s
supply of Scheduled Firm Energy, then Seller shall net any such revenue or, if allocated
to Seller’s portfolio of generating units, the proportional amount of such revenue,
received by Seller in that billing period against the GHG Charges for that billing period.
The portion of such GHG Credits and/or GHG revenues required to be so utilized shall be
as set forth in an amendment to this Agreement to be executed as soon as reasonably
practicable after institution of the applicable Greenhouse Gas Emissions Reduction
Program, which amendment shall equitably apportion the applicable GHG Credits and
GHG revenues for use hereunder so as to preserve the balance of risks, rewards, and costs
originally set forth in this Agreement. If the Parties cannot mutually agree to amend the
Agreement, the matter may be submitted to dispute resolution processes in accordance
with the provisions of this Agreement.
The Parties understand and acknowledge that compliance with any Greenhouse Gas
Emissions Reduction Program requirements applicable to Seller are the Seller’s sole
responsibility. Buyers shall under no circumstances be responsible for procuring
emissions allowances or credits to ensure Seller’s compliance. Any fees, penalties or
other costs associated with Seller’s non-compliance with an applicable Greenhouse Gas
Emissions Reduction Program shall be borne solely by Seller and not passed through to
Buyers pursuant to this Exhibit H or otherwise.
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Exhibit I
BUYERS THAT ARE TRIBAL UTILITY BUYERS
Tribal Utility Buyer
Ak-Chin Energy Services

Associated Tribe, Nation, and/or
Community
Ak-Chin Indian Community

Gila River Indian Community Utility
Authority

Gila River Indian Community

Navajo Tribal Utility Authority

Navajo Nation
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Exhibit J
ADDRESSES FOR NOTICE TO PARTIES
TO SELLER:
Mesquite Power, LLC
c/o ArcLight Capital Partners, LLC
200 Clarendon Street, 55th Floor
Boston, MA 02117
Attention: Ted Burke
Telephone: (617) 531-6351
Fax: (617) 867-4698
TO ADMINISTRATIVE AND SCHEDULING AGENT:
Dennis Delaney
SPPA Project Manager
K.R. Saline & Associates, PLC
160 North Pasadena, Suite 101
Mesa, AZ 85201-6764
480-610-8741
dld@krsaline.com
TO BUYERS:
Aguila Irrigation District
P.O. Box 1267
Mesa, AZ 85211-1267
Attn: District Manager

Ak-Chin Energy Services
42507 W Peters & Nall Rd
Maricopa, AZ 85138
Attention: ACES Board Chairman
With a copy to:
Leonard S. Gold, Power Manager
Utility Strategies Consulting Group
4645 S. Lakeshore Dr, Suite 16
Tempe, AZ 85282

Arizona Electric Power Cooperative, Inc.
1000 South Highway 80
P.O. Box 670
Benson, AZ 85602
Attn: Chief Executive Officer

Buckeye Water Conservation & Drainage
District
P.O. Box 1726
Buckeye, AZ 85326-0160
Attn: General Manager

City of Safford
P.O. Box 272
Safford, AZ 85548
Attn: City Manager

Electrical District No. 2 of Pinal County
Mailing Address:
P.O. Box 548
Coolidge, AZ 85128
Physical Address:
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Electrical District No. 3 of Pinal County
41630 W. Louis Johnson Dr.
Maricopa, AZ 85239
Attn: General Manager

5575 N. Eleven Mile Corner Rd.
Casa Grande, AZ 85194
Fax: 520-723-5252
Attn: General Manager
Electrical District No. 4 of Pinal County
P. O. Box 605
Eloy, AZ 85131
Attn: District Manager

[reserved]

Electrical District No. 6
34630 N. Schnepf Rd.
San Tan Valley, AZ 85140
Attn: Board President

Electrical District No. 7
14629 West Peoria Ave
Waddell, AZ 85355
Attn: District Manager

Electrical District No. 8
P.O. Box 99
Salome, AZ 85348
Attn: General Manager

Gila River Indian Community Utility
Authority
6640 W. Sundust Rd. Ste 5091
Chandler, AZ 85226-4211
Attention: General Manager
With a copy to:
Leonard S. Gold, Power Manager
Utility Strategies Consulting Group
4645 S. Lakeshore Dr, Suite 16
Tempe, AZ 85282

Harquahala Valley Power District
P.O. Box 1267
Mesa, AZ 85211-1267
Attn: District Manager

Maricopa County Municipal Water
Conservation District No. 1
P.O. Box 900
Waddell, AZ 85355-0900
Attn: General Manager

McMullen Valley Water Conservation &
Drainage District
P.O. Box 70
Salome, AZ 85348
Attn: General Manager

Navajo Tribal Utility Authority
Route 12 North
P. O. Box 170
Fort Defiance, AZ 86504-0170
Attn: General Manager

Ocotillo Water Conservation District
P.O. Box 1267
Mesa, AZ 85211-1267
Attn: District Manager

Roosevelt Irrigation District
103 West Baseline Road
Buckeye, AZ 85326
Attn: Superintendent

Tonopah Irrigation District
P.O. Box 1267
Mesa, AZ 85211-1267
Attn: District Administrator
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Town of Thatcher
P. O. Box 670
Thatcher, AZ 85552
Attn: Town Manager
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Exhibit K
FORM OF SELLER GUARANTEE
GUARANTEE, dated as of [_______________], by [____________________], a
[____________], (“Guarantor”), in favor of each of the parties set forth on Exhibit A
attached hereto (each a “Counterparty”, and collectively the “Counterparties”).
1.
Guarantee. To induce each Counterparty to consent to the release and
termination of [insert description of credit support being replaced] under that certain
Amended and Restated Power Purchase Agreement dated as of [___________, 2017] (as
heretofore or hereafter further amended and/or restated at any relevant time, the
“Agreement”) with Mesquite Power, LLC (“Affiliate”), Guarantor unconditionally and
absolutely guarantees to each Counterparty and its successors, endorsees and assigns the
prompt payment when due, subject to any applicable grace period, of all present and
future payment obligations of Affiliate under the Agreement, including (without
limitation) damages for breach or non-performance by Affiliate under the Agreement
(collectively, the “Obligations”); provided that in no event shall Guarantor’s aggregate
liability hereunder exceed $[insert then-current Credit Support Cap].
2.
Nature of Guarantee. Guarantor’s obligations hereunder shall not be
affected by the existence, validity, enforceability, perfection, or extent of any collateral
therefor or by any other circumstance relating to the Obligations that might otherwise
constitute a legal or equitable discharge of or defense to Guarantor not available to
Affiliate. Guarantor agrees that each Counterparty may resort to Guarantor for payment
of any of the Obligations whether or not such Counterparty shall have resorted to any
collateral therefor or shall have proceeded against Affiliate or any other obligor
principally or secondarily obligated with respect to any of the Obligations. No
Counterparty shall be obligated to file any claim relating to the Obligations in the event
that Affiliate becomes subject to a bankruptcy, reorganization or similar proceeding, and
the failure of any Counterparty to so file shall not affect the Guarantor’s obligations
hereunder. If any payment to a Counterparty in respect of the Obligations is rescinded or
must otherwise be returned for any reason whatsoever, Guarantor shall remain liable
hereunder to the Counterparties with respect to such Obligations as if such payment had
not been made; if the rescinding or return of the payment resulted in the discharge of this
Guarantee, this Guarantee shall be reinstated and treated as if such discharge had not
taken effect. The liability of Guarantor hereunder shall in no way be affected by: (a) the
release or discharge of Affiliate in any creditors’, receivership, bankruptcy or other
proceedings; (b) the impairment, limitation or modification of liability of Affiliate or the
estate of Affiliate in bankruptcy, or of any remedy for the enforcement of Affiliate’s liability
under the Agreement resulting from the operation of any present or future provision of the
Federal Bankruptcy Code or other statute or from the decision in any court; (c) the rejection
or disaffirmance of the Agreement in any such proceedings; (d) the assignment or transfer of
the Agreement by Affiliate; (e) any disability or other defense of Affiliate; or (f) the
cessation from any cause whatsoever of the liability of Affiliate.
3.
Changes in Obligations, Collateral therefor and Agreements Relating
thereto; Waiver of Certain Notices. Guarantor agrees that each Counterparty may at
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any time and from time to time, either before or after the maturity thereof, without notice
to or further consent of such Guarantor, extend the time of payment of, exchange or
surrender any collateral for, or renew any of the Obligations, and may also make any
agreement with Affiliate or with any other party to or person liable on any of the
Obligations or interested therein, for the extension, renewal, payment, compromise,
discharge or release thereof, in whole or in part, or for any modification of the terms
thereof or of any agreement between such Counterparty and Affiliate or any such other
party or person, without in any way impairing or affecting this Guarantee. The
provisions of the Agreement may be changed, modified, amended or waived without the
consent of or notice to Guarantor. This Guarantee shall guarantee the payment of
Affiliate’s Obligations under the Agreement as so changed, modified, amended or
waived. Guarantor waives notice of the acceptance of this Guarantee and of the
Obligations, presentment, demand for payment, notice of non-payment, nonperformance, non-observance, default, dishonor and protest, and all other notices to
which Guarantor might otherwise be entitled. Guarantor also waives all rights to assert
or plead at any time any statute of limitations as relating to the Agreement, the
obligations of Guarantor hereunder, and any and all surety defenses or other defenses in
the nature thereof, including, without limitation, those of Arizona Revised Statutes
Section 12-1641 et seq. and Arizona Rules of Civil Procedure Rule 17(f).
4.
Expenses. Guarantor agrees to pay on demand all fees and out of pocket
expenses (including the reasonable fees and expenses of the Counterparties’ counsel) in
any way relating to the enforcement or protection of the rights of the Counterparties
hereunder; provided, that Guarantor shall not be liable for any expenses of any
Counterparty if no payment under this Guarantee is due.
5.
Limitation and Claims; Subordination. Until all the covenants and
conditions in the Agreement on Affiliate’s part to be performed and observed are fully
performed and observed, Guarantor: (a) shall have no right of subrogation, contribution
or reimbursement against Affiliate by reason of any payments or acts of performance by
Guarantor in compliance with the obligations of Guarantor hereunder; and (b) waives any
right to enforce any remedy which Guarantor now or hereafter shall have against Affiliate
by reason of any one or more payments or acts of performance in compliance with the
obligations of Guarantor hereunder.
6.
No Waiver; Cumulative Rights. No failure on the part of any
Counterparty to exercise, and no delay in exercising, any right, remedy or power
hereunder shall operate as a waiver thereof, nor shall any single or partial exercise by any
Counterparty of any right, remedy or power hereunder preclude any other or future
exercise of any right, remedy or power. Each and every right, remedy and power hereby
granted to each Counterparty or allowed it by law or other agreement shall be cumulative
and not exclusive of any other, and may be exercised by each Counterparty at any time or
from time to time.
7.
Guarantor’s Successors; Assignment. Guarantor’s obligations under
this Guarantee shall be binding on the successors, heirs, and assigns of Guarantor by
operation of law or otherwise (including any receiver or bankruptcy trustee). Neither this
Guarantee, nor any rights, interests or obligations hereunder, may be assigned by
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Guarantor to any other person without the prior written consent of each Counterparty. In
no event shall Guarantor be released by any assignment or delegation by it of its
obligations hereunder. This Guarantee may be assigned by each Counterparty voluntarily
or by operation of law without reducing or modifying the liability of Guarantor
hereunder.
8.
Notices. All notices or demands on Guarantor shall be deemed effective
when received or upon refusal to receive, shall be in writing and shall be delivered by
hand or by registered mail, or by facsimile transmission promptly confirmed by
registered mail, addressed to Guarantor at:
[_______________]
[_______________]
[_______________]
Attention: [_______________]
Fax: [_______________]
or to such other address or fax number as Guarantor shall have notified each
Counterparty in a written notice delivered to the Counterparty.
9.
Continuing Guarantee. This Guarantee shall become and remain in full
force and effect and shall be binding on Guarantor, its successors and assigns, from the
date set forth above until all of the Obligations have been satisfied in full (or, if earlier,
until this Guarantee is replaced by other security for Affiliate’s performance solely as
permitted pursuant to Section 10.2(b) of the Agreement).
10.
Governing Law; Jurisdiction and Venue. This Guarantee shall in all
respects be governed by and construed in accordance with the laws of the State of
Arizona, without regard to principles of conflicts of laws. Each of the parties hereby
irrevocably submits to the exclusive jurisdiction of the United States District Court for
the District of Arizona or, if jurisdiction does not lie in that court, to the exclusive
jurisdiction of the Superior Court of Arizona in and for Maricopa County, for the
purposes of any dispute arising under this Guarantee, and the parties hereby consent to
the personal jurisdiction of such courts and to extra-territorial service of process.
11.
Execution in Counterparts. This Guarantee may be executed in
counterparts, each of which when so executed shall be deemed to be an original and all of
which taken together shall constitute one and the same agreement.
12.
Entire Agreement. This Guarantee constitutes the entire agreement and
supersedes all prior agreements and understandings, both written and oral, between
Guarantor and Counterparties with respect to the subject matter hereof. Neither this
Guarantee nor any of the terms hereof may be terminated, amended, supplemented,
waived or modified orally, except by an instrument in writing signed by the party against
which the enforcement of this termination, amendment or supplement, waiver or
modification shall be sought.
13.
Provisions Severable. The provisions of this Guarantee are independent
of and severable from each other, and no provision shall be affected or rendered invalid
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or unenforceable by virtue of the fact that any other provision may be invalid or
unenforceable in whole or in part. If a court of competent jurisdiction determines that
any provision of this Guarantee is invalid or unenforceable as written, such court shall
interpret or reform such provision, to the fullest extent allowed by law, so as to effectuate
the intent of the parties as set forth therein.
14.
Rights Cumulative.
All rights, powers and remedies of the
Counterparties hereunder shall be cumulative and not alternative, and shall be in addition
to all rights, powers and remedies given to the Counterparties by law. No exercise of,
delay in exercising or omission to exercise, any rights, powers, remedies and/or
discretion by the Counterparties shall be deemed a waiver thereof, and every such right,
power, remedy and discretion may be exercised repeatedly.
15.
Waiver of Jury Trial. In the interest of obtaining a speedier and less
costly hearing of any dispute, Guarantor hereby expressly waives trial by jury in any
action, proceeding, counterclaim or crossclaim and any rights to a trial by jury under any
statute, rule of law or public policy in connection with any matter whatsoever arising out
of or in any way relating to this Guarantee or the Agreement. Although such jury waiver
is intended to be self-operative and irrevocable, Guarantor further agrees, if requested, to
confirm such waivers in writing at the time of commencement of any such action,
proceeding, counterclaim or crossclaim.
16.
Acknowledgment; Enforceability. Guarantor represents and warrants to
the Counterparties that Guarantor has read the Agreement and this Guarantee and
understands the content hereof, and that this Guarantee is enforceable against Guarantor
in accordance with its terms, and that the execution and delivery of this Guarantee does
not violate or constitute a breach of any agreement to which Guarantor is a party.
17.
Guarantor’s Representations and Warranties. Guarantor represents
and warrants to the Counterparties that, as of the effective date of this Guarantee:
(a)
it is duly organized, validly existing and in good standing under the
Laws of the jurisdiction of its organization or incorporation;
(b)
it has the power to execute and deliver this Guarantee and to
perform its obligations under this Guarantee and has taken all necessary corporate,
company, partnership, governmental and/or other actions to authorize such execution and
delivery and performance of such obligations;
(c)
its execution and delivery of this Guarantee and its performance of
its obligations under this Guarantee do not violate or conflict with any Law applicable to
it; with any provision of its charter or bylaws (or comparable constituent documents);
with any order or judgment of any court or other agency of government applicable to it or
any of its assets; or with any contractual restriction binding on or affecting it or any of its
assets;
(d)
except as otherwise permitted herein, it has neither initiated nor
received written notice of any action, proceeding or investigation pending, nor to its
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knowledge is any such action, proceeding or investigation threatened (or any basis
therefor known to it) that questions the validity of this Guarantee, or that would
materially or adversely affect its obligations hereunder if the matter were resolved
adversely to Guarantor;
(e)
all authorizations of and exemptions, actions or approvals by, and
all notices to or filings with, any governmental authority that are required to have been
obtained or made by it at the time this representation is made with respect to this
Guarantee have been obtained or made and are in full force and effect, and all conditions
of any such authorizations, exemptions, actions or approvals have been complied with;
and
(f)
this Guarantee constitutes the Guarantor’s legal, valid and binding
obligation, enforceable against it in accordance with its terms (subject to applicable
bankruptcy, reorganization, insolvency, moratorium or similar Laws affecting creditors’
rights generally and subject, as to enforceability, to equitable principles of general
application, regardless of whether enforcement is sought in a proceeding in equity or at
Law).
[The remainder of this page is intentionally left blank.]
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IN WITNESS WHEREOF, this Guarantee has been duly executed and delivered
by Guarantor to each Counterparty as of the date first above written.

GUARANTOR
[______________]
By:
Printed Name:
Title:
By:
Printed Name:
Title:
Approved as to Form:
_________________
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Exhibit A to Guarantee
Counterparties
Aguila Irrigation District
Ak-Chin Energy Services
Arizona Electric Power Cooperative, Inc.
Buckeye Water Conservation & Drainage District
City of Safford
Electrical District No. 2 of Pinal County
Electrical District No. 3 of Pinal County
Electrical District No. 4 of Pinal County
Electrical District No. 6 of Pinal County
Electrical District No. 7 of Maricopa County
Electrical District No. 8 of Maricopa County
Gila River Indian Community Utility Authority
Harquahala Valley Power District
Maricopa County Municipal Water Conservation District No. 1
McMullen Valley Water Conservation & Drainage District
Navajo Tribal Utility Authority
Ocotillo Water Conservation District
Roosevelt Irrigation District
Tonopah Irrigation District
Town of Thatcher
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Exhibit L
FORM OF LETTER OF CREDIT

[ Bank Letterhead ]
[Name of Administrative and Scheduling Agent]
[Address of Administrative and Scheduling Agent]
Irrevocable Letter of Credit No. ___________
Issuance Date:
Amount: $[____]
Expiration Date:
We hereby issue in your favor this irrevocable Letter of Credit No. ________ (this
“Letter of Credit”) in the aggregate stated amount of [$_____] for the account of [Name
of Buyer] (the “Company”) in relation to that certain Amended and Restated Power
Purchase Agreement, dated as of [____], 2017 to which Company is party and under
which you are the “Administrative and Scheduling Agent” (as may have been amended,
modified or supplemented from time to time to time, the “Agreement”).
This Letter of Credit is effective immediately and expires at our close of business on the
expiration date shown above. Notwithstanding the foregoing, this Letter of Credit will
automatically terminate upon its surrender to us for cancellation.
Funds under this Letter of Credit are available against your sight draft and demand made
on us from time to time, such demand to be made by your submission of your statement,
purportedly signed by your authorized officer as follows, with appropriate insertions:
“___________ has failed to [describe default] its obligations under the Amended and
Restated Power Purchase Agreement, dated as of [____], 2017, to which Company is a
party and under which the undersigned is the “Administrative and Scheduling Agent”,
and as a result the undersigned is claiming the sum of $_______ under [Bank Name]
letter of credit number ____.”
Any such presentation shall be made at our [Bank Address]. If we receive your demand
certificate on or prior to the expiration or termination of this Letter of Credit, then we will
honor your demand in accordance with your payment instructions, provided, that such
documents are presented in strict compliance with the terms and conditions of this Letter
of Credit.
To the extent not contrary to the express provisions hereof, this Letter of Credit shall be
governed by the Uniform Customs and Practice for Documentary Credit (2007 Revision),
International Chamber of Commerce Publication No. 600 (the “UCP”). As to matters not
addressed by the UCP, this Letter of Credit shall be governed by and construed in
accordance with the laws of the State of New York, without reference to the conflict of
law provisions thereof that would direct the application of the laws of another
jurisdiction.
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Communications with respect to this Letter of Credit shall be in writing and shall be
addressed to us at [Bank Address], specifically referring to this Letter of Credit Number
_____________.
This Letter of Credit sets forth in full our undertaking. Except as stated herein, payment
of demands made under this Letter of Credit is not subject to any condition or
qualification. Our obligations hereunder are primary obligations that shall not be affected
by the performance or nonperformance by any party to the Agreement of any obligations
under the Agreement or under any agreement between such a party and any other person.
Our obligations and liabilities hereunder shall not in any way be affected, modified,
amended, reduced, impaired, amplified or limited by any amendment, renewal, extension,
modification, compromise, release, discharge or reference of, under, to or in connection
with the Agreement or any other document or agreement (except only the certificate
referred to herein). Reference herein to the Agreement shall not be deemed to
incorporate the same herein by reference.
Very truly yours,
[Bank Name]
______________________________________
Authorized Signatory
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Exhibit M
FORM OF QUALIFYING LETTER OF CREDIT
[Date]
[Issuing Bank Letterhead]
Irrevocable Standby Letter of Credit No. __________
Issue Date: __________ __, 20__
Initial Expiry Date: __________ __, 20__
Beneficiary:
SOUTHWEST PUBLIC POWER
AGENCY, INC., AS AGENT
c/o K.R. Saline & Associates PLC
160 North Pasadena, Suite 101
Mesa, Arizona 85201-6764
Telephone No: (480) 610-8741
Telecopy No: (480) 610-8796
Attn.: Dennis L. Delaney, P.E.
Ladies and Gentlemen:
At the request of and based on instructions from our customer, [___________], a
[_________________] (“Account Party”), we hereby establish this Irrevocable Standby Letter of
Credit (“Letter of Credit”) in your favor as Administrative and Scheduling Agent (such agent at
any relevant time being the “Agent”) under the Amended and Restated Power Purchase
Agreement dated as of [_________, 2017], among Mesquite Power, LLC, a Delaware limited
liability company, as Seller, and certain listed Buyers (as heretofore or hereafter further amended
and/or restated at any relevant time the “PPA”) for drawings up to a total of [______________]
Dollars (US$[_________________]).
As used in this Letter of Credit: (a) each of “Dollars” and “US$” mean lawful currency
of the United States of America; (b) “ISP98” means the International Standby Practices,
International Chamber of Commerce Publication No. 590; and (c) “Business Day” means a day
that is not a Saturday, a Sunday or any other day on which banking institutions are not required
to be open, or are authorized or required to close, in the State of our office location set forth
below.
Drawings may be made by you from time to time by presentation of your certificate in
the form of Exhibit A hereto appropriately completed (a “Certificate”) to us at our office in the
United States located at:
[______________]
[______________]
[______________]
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[______________]
Attn: [______________]
Telephone No: [______________]
Telecopy No: [______________]
or at another office in the United States designated by us with at least fifteen (15) Business Days
prior written notice to and received by you.
In the alternative, presentation of any Certificate may be transmitted to us: (a) by
telecopy to our telecopy number set forth above; or (b) in another electronic medium pursuant to
any written permission which has been provided by us to you in our sole discretion. To the
extent a presentation is made by telecopy transmission or in another permitted electronic
medium, you must: (a) provide telephone notice thereof to us at our telephone number set forth
above prior to or substantially simultaneously with such transmission; and (b) send the original
Certificate by overnight courier to us at our office address set forth above. However, our receipt
of such telephone notice or original Certificate will not be a condition to payment of the drawing
described in the Certificate. Items delivered by telecopy transmission or in another permitted
electronic medium will be the equivalent of originals of such items for purposes of this Letter of
Credit.
We will honor each drawing made in compliance with this Letter of Credit by wire
transfer of immediately available funds in the amount specified in the Certificate provided to us
in connection with such drawing to the account specified in that Certificate. If any such drawing
is presented by you on a Business Day at or before 12:00 noon local time at our address or
telecopy number set forth above, such payment will be made not later than the close of business
on the first Business Day after such presentation; drawings presented after 12:00 noon will be
paid not later than close of business on the second Business Day after such presentation.
This Letter of Credit is effective immediately and will expire on the first to occur of the:
(a) above Initial Expiry Date, subject to extension as described below (as so extended the
“Expiry Date”); or (b) surrender by you to us of the original of this Letter of Credit, with any
amendment(s) hereto, with your written consent to cancellation thereof (a “Cancellation Date”).
The earliest to occur of the final extended Expiry Date or a Cancellation Date will be the
“Termination Date.” The Initial Expiry Date and each subsequent Expiry Date will be
automatically extended for an additional consecutive period of one year unless we notify you in
writing by nationally recognized overnight courier service, at least sixty (60) days prior to the
then applicable Expiry Date, of our decision that the then applicable Expiry Date will not be
automatically extended. Subject to the provisions herein, we authorize you to make drawings
hereunder in an aggregate sum not in excess of the above amount from the date hereof through
our close of business on the Termination Date. If this Letter of Credit expires during an
interruption of business as described in Rule 3.14 of ISP98, we specifically agree to effect
payment if this Letter of Credit is drawn against within thirty (30) days after the resumption of
business.
Communications with respect to this Letter of Credit, including delivery of Certificates,
shall, except as otherwise expressly provided above, be in writing and provided to you and us at
our respective addresses and numbers set forth above by delivery in person or facsimile
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transmission at such address, as provided in this Letter of Credit, or as and in the medium
otherwise permitted in writing by the recipient.
This Letter of Credit may be transferred in whole to an entity or person who you or a
successor beneficiary certify to us is a successor Agent on one or more occasions. We agree,
without transfer fee to the Beneficiary, to endorse this Letter of Credit or issue a substitute letter
of credit to any successor Agent (and to successively replace any such substitute letter of credit)
upon return to us for cancellation of the original Letter of Credit to be endorsed or replaced,
accompanied by a request relating to such letter of credit, which shall: (a) be in the form of
Exhibit B hereto, appropriately completed; (b) be signed by an authorized signator of the
transferor beneficiary; (c) specify the letter of credit number of the letter of credit to be endorsed
or replaced; and (d) state the name and address of the successor Agent. Any substitute letter of
credit will be in substantially the form of this Letter of Credit.
This Letter of Credit, except as otherwise expressly stated herein, is subject to ISP98, and
as to matters not addressed by ISP98 the Laws of the State of [insert Arizona, California, or New
York], including the Uniform Commercial Code as in effect in such State, will control.
This Letter of Credit sets forth in full our undertaking, which will not in any way be
amended, amplified or limited by reference to any document, instrument or agreement referred to
herein, except for the preceding paragraph and exhibits hereto, and any such reference will not
incorporate herein by reference any document, instrument or agreement except as set forth
above. Our obligations under this Letter of Credit are our individual obligations and not
contingent on any reimbursement of us with respect thereto. Any drawing under this Letter of
Credit will be paid from our general funds and not directly or indirectly from funds or collateral
deposited with us or for our account by the Account Party or any other person or entity.

Very truly yours,
By . . . . . . . . . . . . . . . . . . . . . . . .
Authorized Signator
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Exhibit A
[Beneficiary Letterhead]
DRAWING CERTIFICATE
LETTER OF CREDIT NO. _________
___________ __, 20__
[______________]
[______________]
[______________]
[______________]
Attn: [______________]
Telephone No: [______________]
Telecopy No: [______________]

The undersigned authorized signator of _______________, as Agent (“Beneficiary”),
hereby certifies to ______________ Bank (“Issuing Bank”), with reference to Irrevocable
Standby Letter of Credit No. _________ (the “Letter of Credit”) issued by Issuing Bank and now
in favor of Beneficiary (except as otherwise set forth herein, capitalized terms used and not
defined herein have the meanings set forth in the Letter of Credit or, if not defined therein, in the
PPA), that:
1. Beneficiary is making this drawing under the Letter of Credit in the amount of
___________ Dollars (US$___________) (the “Drawing Amount”).
2. The Drawing Amount does not exceed US$[insert face amount of letter of credit]
minus the amount of all payments of any previous drawings made under the Letter of Credit.
3.

Beneficiary is entitled to make this drawing because [Check one]:

[__] Seller has failed to pay one or more amounts due and payable to one or more
Buyers under the PPA (“Required Payments”), all applicable grace periods for the Required
Payments have expired, and the sum of such unpaid Required Payments is not now less than the
sum of (a) the Drawing Amount plus (b) any amounts that are being drawn from one or more
other Qualifying Letters of Credit in respect of such Required Payments; or
[__] The Letter of Credit is not now a Qualifying Letter of Credit and has not been
replaced with a Qualifying Letter of Credit for a period of ten (10) consecutive Business Days
(as defined in the PPA) after the Letter of Credit no longer constituted a Qualifying Letter of
Credit; or
[__] The now effective Expiry Date of the Letter of Credit is less than thirty (30)
days after the date of this Certificate.
4. You are hereby directed to make payment of the requested Drawing Amount to
________________ Bank, at _________________ ABA No. ______________ for further credit
to ___________________ Account No. __________ Re: [______________], Attention:
___________________________.
IN WITNESS WHEREOF, Beneficiary has executed and delivered this Certificate.
OHSUSA:766917443.13

[Beneficiary]
By: __________________
Name: ________________
Title: _________________
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Exhibit B
INSTRUCTION TO ENDORSE OR ISSUE LETTER OF CREDIT
TO SUCCESSOR AGENT
[______________]
[______________]
[______________]
[______________]
Attn: [______________]
Telephone No: [______________]
Telecopy No: [______________]
Re: Your Irrevocable Letter of Credit No. ____________ dated
_________
Gentlemen:
For value received, the undersigned beneficiary (“Beneficiary”) hereby irrevocably
transfers to:
______________________________________________________________________
(Name of Transferee)
______________________________________________________________________
(Address)
(Telephone No.)
(Telecopy No.)
(“Transferee”) all rights of Beneficiary to draw under the above letter of credit (“Letter of
Credit”). Transferee shall have sole rights as beneficiary under the Letter of Credit,
including without limitation sole rights relating to any amendments thereof, whether
increases or extensions or other amendments and whether now existing or hereafter
made. In connection with the foregoing, Beneficiary hereby irrevocably agrees and
instructs you that (a) Beneficiary does not retain any right to refuse to allow you to advise
to Transferee any amendment to the Letter of Credit, (b) all future amendments to the
Letter of Credit are to be advised directly to Transferee without necessity of any consent
of or notice to Beneficiary, and (c) there will be no substitution of Beneficiary’s draft(s)
and/or other documents for those presented to you by Transferee.
We certify that Transferee has replaced and succeeded to, or is now replacing and
succeeding to, our rights and obligations as Agent under the PPA.
You are hereby requested and directed to endorse the Letter of Credit to
Transferee, or at your discretion reissue the Letter of Credit to Transferee having the
same terms (but with the Transferee as beneficiary). We submit herewith for
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endorsement and return the original Letter of Credit. The individual signing below
represents that he or she is duly authorized to so sign on our behalf.
Very truly yours,

_______________________________
as Beneficiary
By
Title
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Exhibit N
FORM OF INSTRUMENT OF ASSIGNMENT AND ASSUMPTION
This Instrument of Assignment and Assumption (this “Assignment”), dated as of
[___________], 20[__] (the “Effective Date”), is entered into by and between [Assignor Seller],
a [__________] (“Assignor”), and [Assignee Seller], a [__________] (“Assignee”).
WHEREAS, Assignor and certain Buyers are parties to that certain Amended and
Restated Power Purchase Agreement, dated as of [_____, 2017] (as amended through the date
hereof, the “Mesquite Contract”).
WHEREAS, in accordance with Section 14.2[(b)]/[(c)]/[(d)] of the Mesquite Contract,
Assignor is required to assign to Assignee all of Assignor’s rights and interests under the
Mesquite Contract, and Assignee is required to assume all of Assignor’s obligations of Seller
arising from and after the Effective Date, and the parties intend Assignor to be released from any
further liability thereunder to the extent arising from and after the Effective Date.
WHEREAS, the parties hereto desire to execute and deliver this Assignment for the
purpose of effecting the assignment and transfer by Assignor to Assignee, and the acceptance
and assumption by Assignee, of the Mesquite Contract and all rights, liabilities and obligations
of “Seller” (as defined in the Mesquite Contract) thereunder.
NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, Assignor and Assignee, intending to be legally bound, agree
and covenant as follows:
1.
Assignor hereby assigns and transfers to Assignee, and Assignee hereby accepts
and assumes and agrees to perform the Mesquite Contract, and all of Assignor’s rights, liabilities
and obligations thereunder, to the extent arising from and after the Effective Date. Assignee
hereby assumes and agrees to pay, discharge, perform and be responsible for all liabilities and
obligations arising or accruing under or in respect of the Mesquite Contract to the extent arising
from and after the Effective Date.
2.
Nothing in this Assignment, express or implied, is intended or shall be construed
to confer upon or give to any Person, other than Assignor and Assignee, and their respective
successors and assigns, any remedy or claim under or by reason of this Assignment or any term,
covenant, condition, promise or agreement hereof, and all of the terms, covenants, conditions,
promises and agreements contained in this Assignment shall be for the sole and exclusive benefit
of Assignor and Assignee, and their respective successors and assigns.
3.
This Assignment shall be governed by and construed and enforced in accordance
with, and this Assignment and all matters arising out of or relating in any way whatsoever
(whether in contract, tort or otherwise) to this Assignment shall be governed by, the laws of the
State of New York.
4.
This Assignment may be executed in two or more counterparts, each of which
shall be deemed an original and all of which shall, taken together, be considered one and the
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same agreement. Delivery of an executed signature page of this Assignment by facsimile or other
electronic image scan transmission shall be effective as delivery of a manually executed
counterpart of this Assignment.
[Signature page follows]
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IN WITNESS WHEREOF, the parties hereto have executed this Instrument of
Assignment and Assumption as of the date first written above.
[signature blocks to be added]
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Exhibit O
MODIFICATION OF AMENDED TERMS
The following changes would be made to the Agreement if required to cancel the
Amended Terms with respect to any Buyer or Buyers (each, an “Affected Buyer” for
purposes of this Exhibit O) pursuant to Section 3.3 of the amended and restated
Agreement.
1. Each Affected Buyer’s portion of the Incremental Capacity would be zero at all times.
2. In accordance with elections by the remaining Buyers, increases would be made to
the Incremental Capacity amounts of one or more of the remaining Buyers, which
increases in aggregate shall not exceed the total Incremental Capacity amount(s) of
the Affected Buyer(s).
3. As of the Capacity Increase Date:
a. If elections made under item 2 above failed to fully reallocate the Incremental
Capacity of the Affected Buyer(s), the Contract Capacity would be reduced by the
amount of the Incremental Capacity of the Affected Buyer(s) that was not
reallocated.
b. Exhibit A would be revised to reflect the updated Capacity Pro Rata Shares of all
Buyers and, if applicable, to reflect the reduced Contract Capacity.
c. The Monthly Reservation Charge would be bifurcated. Each Buyer would pay
(i) $8250/MW for its Initial Capacity amount and (ii) $3000/MW for its
Incremental Capacity amount.
d. The Hourly Energy Rate would be bifurcated. The original pricing established in
Exhibit G (7.4 MMBtu/MWh heat rate and Gas Factor of 1.05) would apply to a
quantity of energy provided in each hour that assumes full dispatch of the Initial
Capacity of the Affected Buyer(s). All remaining energy would be charged on the
basis of the revised pricing (7.833 MMBtu/MWh heat rate and Gas Factor of
1.00).
e. The working capital fund would be bifurcated so that each Affected Buyer’s
required contribution to the fund is based on its Initial Capacity amount and the
above pricing provisions, while all other Buyers’ contributions would be based on
their total capacity amounts and the amended capacity and energy pricing.
4. As of December 31, 2039:
a. Service to each Affected Buyer would terminate.
b. The Contract Capacity would be revised to reflect the termination of the sales to
the Affected Buyer(s).
c. The Capacity Pro Rata Shares of all Buyers would be recalculated and Exhibit A
would be revised accordingly.
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Exhibit P
ADJUSTMENTS DUE TO AEPCO EARLY TERMINATION
If AEPCO provides the notice described in Section 3.2 of the Agreement on or before
January 17, 2018, then absent agreement of the Parties to an alternative course of action,
the following changes would be made to the Agreement effective on and after the
Capacity Increase Date.
1. Exhibit A would be revised as follows:
a. AEPCO’s Subscribed Amount of Initial Capacity (MW) and Subscribed
Amount of Incremental Capacity (MW) would decrease to zero;
b. the Subscribed Amount of Incremental Capacity (MW) of each Increasing
Buyer (as defined below) would increase by 1 MW, for an aggregate
increase of 10 MW among all Increasing Buyers; and
c. the Capacity Pro Rata Share – Initial Capacity, Aggregate Subscribed
Capacity (Initial Capacity plus Incremental Capacity (MW)) and Capacity
Pro Rata Share – Aggregate (Initial Capacity plus Incremental Capacity)
of each affected Buyer would be adjusted accordingly; and
2. Exhibit Q would be revised as follows:
a. AEPCO’s Baseline – Initial Capacity (MW) and Baseline – Incremental
Capacity (MW) would decrease to zero; and
b. the Baseline – Incremental Capacity (MW) of each Increasing Buyer
would increase by 1 MW, for an aggregate increase of 10 MW among all
Increasing Buyers.
As used in this Exhibit P, “Increasing Buyer” shall mean each of the following Buyers, in
each case, including such Buyer’s successors and assigns: Aguila Irrigation District; City
of Safford; Electrical District No. 3 of Pinal County; Electrical District No. 6 of Pinal
County; Electrical District No. 7 of Maricopa County; Electrical District No. 8 of
Maricopa County; Harquahala Valley Power District; McMullen Valley Water
Conservation & Drainage District; Tonopah Irrigation District; and Town of Thatcher.
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Exhibit Q
BASELINE AMOUNTS
BUYER
Aguila Irrigation District
Ak-Chin Energy Services
Arizona Electric Power
Cooperative, Inc.
Buckeye Water
Conservation & Drainage
District
City of Safford
Electrical District No. 2 of
Pinal County
Electrical District No. 3 of
Pinal County
Electrical District No. 4 of
Pinal County
Electrical District No. 6 of
Pinal County
Electrical District No. 7 of
Maricopa County
Electrical District No. 8 of
Maricopa County
Gila River Indian
Community Utility
Authority
Harquahala Valley Power
District
Maricopa County
Municipal Water
Conservation District No. 1
McMullen Valley Water
Conservation & Drainage
District
Navajo Tribal Utility
Authority
Ocotillo Water
Conservation District
Roosevelt Irrigation District
Tonopah Irrigation District
Town of Thatcher
TOTAL
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Baseline – Initial Capacity
(MW)

Baseline – Incremental
Capacity (MW)

3.00
5.00
2.00

3.00
0.00
8.00

3.00

1.00

15.00
20.00

3.00
15.00

85.00

64.00

25.00

15.00

3.00

0.00

3.00

2.00

25.00

20.00

30.00

30.00

5.00

10.00

3.00

2.00

5.00

10.00

20.00

15.00

1.00

0.00

8.00
3.00
7.00
271.00

2.00
3.00
1.00
204.00

RIDER 1
AMENDMENTS RELATED TO
ELECTRICAL DISTRICT NO. 3 OF PINAL COUNTY
Notwithstanding Exhibit A of the Agreement, for the Service Months of November and
December, 2017 (the “Initial Non-Summer Months”), one of the Buyers, Electrical
District No. 3 of Pinal County (“ED #3”), desires to reduce certain of its rights and
obligations under the Agreement. To accommodate ED#3’s desire, the Parties agree as
follows:
1.

During the Initial Non-Summer Months, the term “Contract Capacity” for
purposes of the definition of “Firm Energy” and for purposes of Article VI shall
be deemed to mean 251 MW (subject to adjustment under Section 12.4 and
Article XX). The Parties agree that, despite ED #3’s 85 MW Capacity amount set
forth in Exhibit A, the portion of Firm Energy Scheduled by the Administrative
and Scheduling Agent on account of ED #3 may not exceed 65 MWh in any hour
during any Initial Non-Summer Month.

2.

For purposes of applying Section 9.2 of the Agreement in connection with the
preparation of a Monthly Spreadsheet for any Service Month that is an Initial
Non-Summer Month:

3.

(a)

As applied to ED #3 only, the phrase “the maximum Firm Energy it could
have Scheduled in that day from its Capacity Pro Rata Share” appearing in
lines 8-9 shall be deemed to mean 1560 MWh; and

(b)

For purposes of determining “Pro Rata” in connection with implementing
Section 9.2 only, in applying the phrase “based on the ratio of each such
Buyer’s then current Capacity amount to the sum of all such Buyers’ then
current Capacity amounts” appearing in lines 17-18, ED #3’s Capacity
amount shall be deemed to be 65 MW. As applied in Section 9.3 of the
PPA, however, the term “Pro Rata” shall be determined using ED #3’s
85 MW Capacity amount.

For service provided during the Initial Non-Summer Months, the following
provisions shall apply in lieu of Section 8.1 of the Agreement. For purposes of
clarity, the provisions of Section 8.1 shall apply in connection with service
provided during all Service Months other than the Initial Non-Summer Months.
(a)

The total Monthly Reservation Charge shall be $2,100,750.00, subject,
however, to adjustment with respect to any particular Service Month as
provided in Section 7.1(c).

(b)

The portion of the unadjusted Monthly Reservation Charge that ED #3 is
obligated to pay in such months shall be $566,250.00 (resulting in a
capacity rate of $6,661.76/MW-month for its 85 MW Capacity amount).
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4.

(c)

The remaining $1,534,500.00 of the unadjusted Monthly Reservation
Charge (based on a capacity rate of $8,250/MW-month) shall be allocated
among the Buyers other than ED #3 on the basis of their Non-Summer
Capacity Billing Shares. Each such Buyer’s “Non-Summer Capacity
Billing Share” shall be equal to its Capacity amount divided by 186 MW.
The Non-Summer Capacity Billing Shares as in effect as of the time of
adoption of this Rider 1 are reflected on Attachment A hereto.

(d)

All adjustments to the Monthly Reservation Charge pursuant to Section
7.1 shall apply proportionately to all Buyers’ payment obligations
hereunder.

(e)

If, during the any Initial Non-Summer Month, (i) a Buyer defaults and its
rights under the Agreement are terminated pursuant to Section 12.4 of the
PPA, or (ii) a termination of one or more Buyers and attendant adjustment
of the Contract Capacity occurs under Article XX, the Parties shall
promptly amend this Rider 1 and Attachment A hereto to take into account
the reallocation of rights and obligations relating to the defaulted Capacity
and Energy.

For the avoidance of doubt, the term “Contract Capacity” shall mean 271 MW,
subject to adjustment under Section 12.4 and Article XX, and ED #3’s Capacity
amount shall be 85 MW, for all purposes under the Agreement other than as
expressly set forth in this Rider 1, including, without limitation, the following
purposes:
(a)

Each Buyer’s right to designate Capacity for resource adequacy purposes
under Section 4.5 of the Agreement;

(b)

The calculation of the amount of each Buyer’s monthly fixed O&M
payment obligation under Section 8.2 of the Agreement;

(c)

The calculation of the amount of each Buyer’s obligation to fund the
working capital fund under Section 10.2(a) of the Agreement; provided,
however, that the calculation of the working capital fund amounts in any
Initial Non-Summer Month shall take into account the ED #3 capacity rate
and scheduling restrictions that apply pursuant to this Rider 1 as reflected
in the example calculation set forth in Attachment B hereto;

(d)

The determination of each Buyer’s step-up obligations and the amount of
any reductions in Contract Capacity under Section 12.4 of the Agreement;

(e)

The calculation of the aggregate amount of Capacity Pro Rata Shares
consenting to any proposed assignment by any Buyer under Section 14.3
of the Agreement;
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5.

(f)

The calculation of the aggregate amount of Capacity Pro Rata Shares
executing any proposed amendment of the Agreement under Section 19.10
of the Agreement; and

(g)

The calculation of the amount of reduction in Contract Capacity and
resulting Capacity Pro Rata Share in the event a Buyer exercises its
cancellation rights under Article XX of the Agreement.

To the extent there exist any inconsistencies between the terms or provisions of
Rider 1 and the terms or provisions of the Agreement (or any Exhibit of the
Agreement), the terms and provisions of Rider 1 shall control for the period in
which they expressly apply.
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Attachment A to Rider 1:
Initial Non-Summer Capacity Billing Shares
For the Initial Non-Summer Months

BUYER

Aguila Irrigation District
Ak-Chin Energy Services
Arizona Electric Power Cooperative, Inc.
Buckeye Water Conservation & Drainage
District
City of Safford
Electrical District No. 2 of Pinal County
Electrical District No. 4 of Pinal County
Electrical District No. 6 of Pinal County
Electrical District No. 7 of Maricopa
County
Electrical District No. 8 of Maricopa
County
Gila River Indian Community Utility
Authority
Harquahala Valley Power District
Maricopa County Municipal Water
Conservation District No. 1
McMullen Valley Water Conservation &
Drainage District
Navajo Tribal Utility Authority
Ocotillo Water Conservation District
Roosevelt Irrigation District
Tonopah Irrigation District
Town of Thatcher
SUBTOTAL excluding Electrical
District No.3 of Pinal County
Electrical District No. 3 of Pinal County
Total

Subscribed
Capacity
Amount
(MW)

Initial NonSummer
Capacity Billing
Share

Monthly
Reservation
Charge

3.00
5.00
2.00
3.00

0.01613
0.02688
0.01075
0.01613

$
$
$
$

24,750
41,250
16,500
24,750

15.00
20.00
25.00
3.00
3.00

0.08065
0.10753
0.13441
0.01613
0.01613

$
$
$
$
$

123,750
165,000
206,250
24,750
24,750

25.00

0.13441 $

206,250

30.00

0.16129 $

247,500

5.00
3.00

0.02688 $
0.01613 $

41,250
24,750

5.00

0.02688 $

41,250

20.00
1.00
8.00
3.00
7.00
186.00
85.00
271.00

0.10753
0.00538
0.04301
0.01613
0.03763
1.00000

$
$
$
$
$
$

165,000
8,250
66,000
24,750
57,750
1,534,500

(a) $
$

566,250
2,100,750

(a) ED3 share is equal to 65 MW * 8,250 + 20 MW * 1,500 or $566,250 per Initial Non-Summer
Month.
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Attachment B to Rider 1:
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#8.4

Third Amendment to the Administration and Scheduling Agreement (August 31, 2017)
Third Amendment
to the
Administration and Scheduling Agreement
August 31, 2017

This Third Amendment to the original Administration and Scheduling Agreement dated
as of June 30, 2011, by which the Parties agree to further amend the Amended and Restated
Administration and Scheduling Agreement, dated as of July 31, 2014 (the “Amended and
Restated A&SA”), is entered into by and among AGUILA IRRIGATION DISTRICT, AK-CHIN
ENERGY SERVICES, ARIZONA ELECTRIC POWER COOPERATIVE, INC., BUCKEYE
WATER CONSERVATION AND DRAINAGE DISTRICT, CITY OF SAFFORD,
ELECTRICAL DISTRICT NUMBER TWO OF PINAL COUNTY, ELECTRICAL DISTRICT
NUMBER THREE OF PINAL COUNTY, ELECTRICAL DISTRICT NUMBER FOUR OF
PINAL COUNTY, ELECTRICAL DISTRICT NUMBER SIX OF PINAL COUNTY,
ELECTRICAL DISTRICT NUMBER SEVEN OF MARICOPA COUNTY, ELECTRICAL
DISTRICT NUMBER EIGHT OF MARICOPA COUNTY, GILA RIVER INDIAN
COMMUNITY UTILITY AUTHORITY, HARQUAHALA VALLEY POWER DISTRICT,
MARICOPA COUNTY MUNICIPAL WATER CONSERVATION DISTRICT NUMBER
ONE, MCMULLEN VALLEY WATER CONSERVATION & DRAINAGE DISTRICT,
NAVAJO TRIBAL UTILITY AUTHORITY, OCOTILLO WATER CONSERVATION
DISTRICT, ROOSEVELT IRRIGATION DISTRICT, TONOPAH IRRIGATION DISTRICT,
AND TOWN OF THATCHER, each of which shall be referred to herein as a “Participant,” and
SOUTHWEST PUBLIC POWER AGENCY, INC., as the Agent. The Participants and the
Agent may be referred to collectively as the “Parties.”
RECITALS
WHEREAS, each of the Participants entered into the June 30, 2011 Power Purchase
Agreement (“PPA”), which provided for Sempra Generation to sell and the Purchasers to
purchase certain quantities of capacity and firm energy for a 25-year term beginning as of
January 1, 2015;
WHEREAS, this Agreement was originally executed and made effective as of June 30,
2011, and was subsequently amended as of January 31, 2013 and amended and restated as of
July 31, 2014;
WHEREAS, in the PPA as originally executed and in the original version of this
Agreement, the Participants appointed Arizona Electric Power Cooperative, Inc. as an
administrative and scheduling agent (“Agent”) to initially act as their representative and agent in
matters concerning the PPA;
WHEREAS, following the original execution of the PPA and this Agreement, a number
of the Participants elected to form and become members of Southwest Public Power Agency,
Inc. (“SPPA”), and in the amended and restated version of this Agreement dated as of July 31,
2014 the Participants designated SPPA to succeed Arizona Electric Power Cooperative, Inc. as
the Agent;
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WHEREAS, Mesquite Power, LLC has succeeded Sempra Generation as the Seller
under the PPA and the owner of the Facility;
WHEREAS, effective as of [date], the Participants and Mesquite Power, LLC have
entered into an amended and restated version of the PPA that, among other things, increases the
quantity of capacity and energy to be provided thereunder starting in 2021 and extends the term
of the purchase and sale;
WHEREAS, the Participants wish to amend this Agreement to address these changes
and make certain other corrections to the Agreement as set forth herein.
NOW, THEREFORE, in consideration of the mutual covenants and promises contained
herein and for other good and valuable consideration, the receipt and adequacy of which are
hereby acknowledged, the Participants agree as follows:

Capitalized terms used but not defined herein shall have the meanings ascribed thereto in the
PPA or the Amended and Restated A&SA, as applicable.
1.

Amendments to Amended and Restated A&SA
a) The Amended and Restated A&SA shall be amended by deleting all references to the
Electrical District No. 5 of Pinal County, which is no longer in existence and whose
interests in the Amended and Restated A&SA and the PPA have been assumed by
Electrical District No. 4 of Pinal County.
b) The definition of “PPA” in Section 1.24 of the Amended and Restated A&SA shall be
amended to read, in its entirety, as follows:
“PPA” means the Amended and Restated Power Purchase Agreement between the
Participants and Mesquite Power, LLC, as such may be further amended and/or
restated and in effect from time to time.
c) The definition of “Seller” in Section 1.33 of the Amended and Restated A&SA shall
be amended to read, in its entirety, as follows:
“Seller” means Mesquite Power, LLC, or any successor or assignee taking its
place as Seller under the PPA.
d) Section 7.8 of the Amended and Restated A&SA shall be amended to read, in its
entirety, as follows:
The PPA Management Committee shall establish a schedule for its regular
meetings, which shall occur at least annually. The Agent shall arrange for the
location and other logistical support (e.g., teleconference access, refreshments) for
meetings of the PPA Management Committee, issue meeting notices, keep
2
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records of the meetings, and provide all other reasonable and necessary
facilitation of such meetings.
e) The reference in Section 13.1.2 of the Amended and Restated A&SA to Section
7.1(a) of the PPA shall be deleted and replaced with “Section 7.1 of the PPA.”
f) The reference in Section 13.1.4 of the Amended and Restated A&SA to Section
7.1(a) of the PPA shall be deleted and replaced with “Section 7.1 of the PPA.”
g) In order to correct a typographical error, the first sentence of Section 13.5.2 of the
Amended and Restated A&SA shall be amended to read as follows:
If the questioned portion of the invoice relates to (a) the Agent’s determination of
energy quantities received by individual Participants and Layoff Purchasers, and
the resulting assignment of energy-related PPA Charges among Participants and
Layoff Purchasers, (b) the Agent’s true-up calculations, (c) the Agency Fee, or
(d) any other portion of the invoice not covered by Section 13.5.1, the Agent shall
review the relevant invoice.
h) The signature pages to the Amended and Restated A&SA shall be amended by
deleting the Capacity Subscription line following the signature block for each of the
Participants.
i) Appendix A to the Amended and Restated A&SA shall be replaced with Revision 2
to Appendix A, effective as of August 31, 2017, attached to this Third Amendment.
j) Appendices B and B-1 to the Amended and Restated A&SA shall be replaced with
the First Revision to Appendix B, effective as of October 2014 and Revision 1 to
Appendix B-1, effective as of August 31, 2017, attached to this Third Amendment.
k) Appendix G to the Amended and Restated A&SA shall be replaced with Revision 1
to Appendix G, effective as of August 31, 2017, attached to this Third Amendment.
2.

No other change, modification or amendment to A&SA.

Except as specified herein, all of the remaining terms, provisions and conditions of the
Amended and Restated A&SA shall remain unchanged, in full force and effect and fully binding
on the Participants.
3.

Execution.

This Third Amendment may be executed in any number of counterparts, each of which
will be deemed an original, but all of which together will constitute one and the same
instrument. Any facsimile copies hereof or signature hereon shall, for all purposes, be deemed
originals.
3
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AGUILA IRRIGATION DISTRICT
By:
____________________________________
Name:
Title:
Date:
AK-CHIN ENERGY SERVICES
By:
____________________________________
Name:
Title:
Date:
ARIZONA ELECTRIC POWER COOPERATIVE, INC.
By:
____________________________________
Name:
Title:
Date:
BUCKEYE WATER CONSERVATION & DRAINAGE DISTRICT
By:
____________________________________
Name:
Title:
Date:
CITY OF SAFFORD
By:
____________________________________
Name:
Title:
Date:
ELECTRICAL DISTRICT NO. 2 OF PINAL COUNTY
By:
____________________________________
Name:
Title:
Date:
4
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ELECTRICAL DISTRICT NO. 3 OF PINAL COUNTY
By:
____________________________________
Name:
Title:
Date:
ELECTRICAL DISTRICT NO. 4 OF PINAL COUNTY
By:
____________________________________
Name:
Title:
Date:
ELECTRICAL DISTRICT NO. 6 OF PINAL COUNTY
By:
____________________________________
Name:
Title:
Date:
ELECTRICAL DISTRICT NO. 7 OF MARICOPA COUNTY
By:
____________________________________
Name:
Title:
Date:
ELECTRICAL DISTRICT NO. 8 OF MARICOPA COUNTY
By:
____________________________________
Name:
Title:
Date:
GILA RIVER INDIAN COMMUNITY UTILITY AUTHORITY
By:
____________________________________
Name:
Title:
Date:
5
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HARQUAHALA VALLEY POWER DISTRICT
By:
____________________________________
Name:
Title:
Date:
MARICOPA COUNTY MUNICIPAL WATER CONSERVATION DISTRICT NO. 1
By:
____________________________________
Name:
Title:
Date:
MCMULLEN VALLEY WATER CONSERVATION & DRAINAGE DISTRICT
By:
____________________________________
Name:
Title:
Date:
NAVAJO TRIBAL UTILITY AUTHORITY
By:
____________________________________
Name:
Title:
Date:
OCOTILLO WATER CONSERVATION DISTRICT
By:
____________________________________
Name:
Title:
Date:
ROOSEVELT IRRIGATION DISTRICT
By:
____________________________________
Name:
Title:
Date:
6
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TONOPAH IRRIGATION DISTRICT
By:
____________________________________
Name:
Title:
Date:
TOWN OF THATCHER
By:
____________________________________
Name:
Title:
Date:
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Appendix A
REVISION 2 DATED AS OF AUGUST 31, 2017
CAPACITY PRO RATA SHARES AND ENTITLEMENTS TO CONTRACT CAPACITY
Through April 2021

BUYER

Subscribed Amount Capacity Pro Rata
of Initial Capacity
Share – Initial
(MW)
Capacity

As of May 2021
Aggregate
Subscribed
Capacity (Initial
Capacity plus
Incremental
Capacity (MW))

Capacity Pro Rata
Share – Aggregate
(Initial Capacity
plus Incremental
Capacity)

Aguila Irrigation District

3.00

0.01107

6.00

0.01263

Ak-Chin Energy Services

5.00

0.01845

5.00

0.01053

Arizona Electric Power Cooperative,
Inc.

2.00

0.00738

10.00

0.02105

Buckeye Water Conservation &
Drainage District

3.00

0.01107

4.00

0.00842

City of Safford

15.00

0.05535

18.00

0.03789

Electrical District No. 2 of Pinal
County

20.00

0.07380

35.00

0.07368

Electrical District No. 3 of Pinal
County

85.00

0.31365

149.00

0.31368

Electrical District No. 4 of Pinal
County

25.00

0.09225

40.00

0.08421

Electrical District No. 6 of Pinal
County

3.00

0.01107

3.00

0.00632

Electrical District No. 7 of Maricopa
County

3.00

0.01107

5.00

0.01053

Electrical District No. 8 of Maricopa
County

25.00

0.09225

45.00

0.09474

Gila River Indian Community Utility
Authority

30.00

0.11070

60.00

0.12632

Harquahala Valley Power District

5.00

0.01845

15.00

0.03158

Maricopa County Municipal Water
Conservation District No. 1

3.00

0.01107

5.00

0.01053

McMullen Valley Water
Conservation & Drainage District

5.00

0.01845

15.00

0.03158

Navajo Tribal Utility Authority

20.00

0.07380

35.00

0.07368

Ocotillo Water Conservation District

1.00

0.00369

1.00

0.00211

Roosevelt Irrigation District

8.00

0.02952

10.00

0.02105

Tonopah Irrigation District

3.00

0.01107

6.00

0.01263

Town of Thatcher

7.00

0.02583

8.00

0.01684

TOTAL

271.00

1.00000

475.00

1.00000

NOTE: Notwithstanding the column headings, the Subscribed Amounts of Initial Capacity
and Capacity Pro Rata Shares may be modified (either before or after May 1, 2021) in
accordance with the PPA.
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Appendix B
FIRST REVISION – OCTOBER 2014 1
SCHEDULING AND ADMINISTRATIVE PROTOCOLS, AGENCY FEE
The Parties, in carrying out their duties with respect to scheduling of Firm Energy
and associated billing and administration functions necessary to implement the PPA shall
follow these Scheduling and Administrative Protocols and provisions for the Agency Fee, as
they may be modified from time to time pursuant to the Administration and Scheduling
Agreement of which this Appendix B is a part. All references to Articles and Sections shall
mean the referenced provisions of the Agreement, unless otherwise specified as referring to
this Appendix B or the PPA. All capitalized terms used for which a definition is not
supplied in this Appendix B shall have the meanings assigned them in the Agreement or in
the PPA. For purposes of interpretation and application of the provisions of Sections 1, 2,
4.4, and 4.5 of this Appendix B, the term “Participant” shall be deemed to encompass each
Layoff Purchaser as well as its Layoff Participant (as the context requires) for such period in
which a Layoff instruction is operative pursuant to Section 10.4 of this Agreement.
1. PPA OPERATIONS WEBSITE
1.1. The PPA Management Committee shall have the ultimate responsibility for the
development, structure and attributes of a PPA operations website (the “PPA
Website”) through which all scheduling activities shall be conducted.
1.2. The PPA Management Committee shall review and approve (or modify, as
applicable) the Agent’s proposal for the initial format, content and access for the
PPA Website, and all operationally significant modifications thereto. It is expected
that (a) Seller will have direct access to the PPA Website solely for purposes of (i)
posting information and (ii) obtaining the aggregate Day-Ahead Schedules and
information necessary for submitting NERC Tags for Firm Energy, and (b) each
Participant (and its PSA) shall have access to all information posted on the PPA
Website by Seller, and all information posted by the Agent that is of an aggregate
nature and/or of general interest to all Participants, but shall not have access to the
Firm Energy Schedules of other Participants.
1.3. The Agent shall use and maintain the PPA Website. The Agent shall also provide
suitable backup processes for conducting essential scheduling activities during any
periods in which the PPA Website is unavailable to some or all of the Parties and/or
Seller.
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By Supermajority Vote on October 6, 2014, the PPA Management Committee elected to modify Section 6,
pursuant to Section 12.2 of the Agreement.
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1.4. The PPA Website shall enable Seller to post, for each Scheduling Day as required
pursuant to the PPA, Seller’s projection of market rates and applicable gas prices for
the operating day(s) for which Day-Ahead Schedules are to be provided by the
Agent to Seller on the following Scheduling Day. Each Participant and its PSA
shall have direct access to such information, which they may use in making
decisions regarding scheduling Firm Energy for the following operating days. For
example: On a Monday, Seller posts to the PPA Website actual day-ahead Tuesday
market prices as a prediction of Wednesday market prices, which each Participant
and its PSA may take into account in scheduling Firm Energy for Wednesday.
1.5. The PPA Website shall also enable Seller to post information regarding (a) any
Forced Outages of the Block, as required pursuant to PPA Section 6.2, and (b) any
transmission curtailments or interruptions or other modifications of NERC Tags
affecting the delivery of Scheduled Firm Energy, and the PPA Website shall alert all
Participants and PSAs of such information as it is posted.
2. PARTICIPANTS’ SCHEDULING RESPONSIBILITIES
2.1. PSA. Each Participant must provide to the Agent the identity of its PSA authorized
to access the PPA Website and conduct scheduling activities on behalf of the
Participant. Alternatively, a Participant may inform the Agent that it will serve as
its own PSA, or may enter into separate arrangements with the Agent pursuant to
which the Agent will serve as the Participant’s PSA. All costs of the Agent serving
as PSA for one or more Participants shall be borne by the affected Participants
under separate contractual arrangements, and shall be excluded from the Agency
Fees hereunder. A single PSA may represent multiple Participants. Each
Participant must inform the Agent immediately of any change in its PSA.
2.2. Posting Day-Ahead Schedule. Each PSA shall post on the PPA Website its DayAhead Schedule of Firm Energy for all Participants for which it is PSA, which
schedule shall be posted in a standardized form and format specified by the Agent,
approved by the PPA Management Committee and agreeable to Seller. Such
postings shall provide all information needed by Seller to perform its obligation to
provide NERC Tags for Scheduled Firm Energy. Day-Ahead Schedules shall be
posted in accordance with the day-ahead scheduling procedures under the PPA.
The PPA Website shall automatically aggregate the Day-Ahead Schedules of the
PSAs and make such aggregated Day-Ahead Schedules available to Seller (and no
longer changeable except as permitted under Section 6.3 of the PPA) at the time
established pursuant to the day-ahead scheduling procedures under the PPA, which
shall become the Scheduled Firm Energy.
2.3. Each Participant shall be responsible for transmission scheduling requirements
applicable to its share of Scheduled Firm Energy, and for all risks, costs and
penalties of non-compliance with such requirements.
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3. REALLOCATIONS OF A PARTICIPANT’S SCHEDULING RIGHTS
3.1. Layoffs. Each Participant shall at all times remain fully obligated with respect to its
Contract Entitlement, irrespective of any sales it may make to other Participants or
third parties of Firm Energy from its Contract Entitlement. However, as provided in
Section 10.4, a Participant may make Layoffs to one or more Layoff Purchasers,
whose PSAs will be able to directly schedule Firm Energy in accordance with the
provisions of this Appendix B, and who will be directly billed by the Agent.
3.2. Scheduling of Energy from Defaulting Participant’s Contract Entitlement.
Each non-defaulting Participant is entitled pursuant to Section 14.3.1 to schedule a
share of energy from the Contract Entitlement of a Participant that is in default for
failure to make payments under the Agreement, during any period prior to the PPA
Management Committee taking action on the Event of Default. In addition, the
PPA Management Committee may approve voluntary or impose mandatory stepups pursuant to Section 14.3.2. In such event, all reallocated shares of Firm Energy
shall be deemed for purposes of Day-Ahead Scheduling to be a part of the Contract
Entitlement of the non-defaulting Participants, and available to the applicable
PSA(s) for scheduling on behalf of such non-defaulting Participants. The Agent
shall inform the Participants and PSAs of the additional amounts of Firm Energy
available to each non-defaulting Participant, and shall bill each non-defaulting
Participant for energy charges associated with all such additional Firm Energy, in
accordance with Section 14.3 of the Agreement.
3.3. Reporting. The Parties recognize that the scheduling and billing flexibility with
respect to Layoff Purchasers and non-defaulting Participants under Sections 3.1 and
3.2 above (and the provisions of the Agreement referenced therein) relates solely to
arrangements among the Parties under this Agreement and does not in any respect
modify any provisions of the PPA. Under the PPA, the Agent must account for
Scheduled Firm Energy by association with each Participant’s Contract Entitlement.
Therefore, the Monthly Spreadsheet provided by the Agent to Seller under Section
9.2 of the PPA, which determines the Participants’ payment obligations to Seller (in
their role as Buyers under the PPA), will attribute to the Layoff Participant all Firm
Energy scheduled by its Layoff Purchasers, and will attribute to the defaulting
Participant all Firm Energy scheduled by any non-defaulting Participant of Firm
Energy in excess of its Contract Entitlement. In addition, for each month in which
such scheduling occurs, the Agent shall prepare a second spreadsheet identifying
actual hourly deliveries of Firm Energy to all Participants (based on the Agent’s
own records) and Layoff Purchasers (based on information provided by the Layoff
Participants), which shall be used solely as the basis of the invoices under Article 13
of this Agreement, and shall not modify any Participant’s obligations under the
PPA. Such additional spreadsheet shall be provided to all Participants along with
the applicable invoices.
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4. AGENT’S SCHEDULING AND ADMINISTRATIVE RESPONSIBILITIES
4.1. Routine Scheduling. The Agent’s routine scheduling and billing responsibilities
and functions (“Routine Scheduling Functions”) shall include:
4.1.1.
Performing the scheduling and energy accounting functions specified
in Article 10 and in this Appendix B;
4.1.2.
Performing the billing and payment functions specified in Articles 12
and 13 and in this Appendix B.
4.2. Routine Administrative. The Agent’s routine administrative responsibilities and
functions (“Routine Administrative Functions”) shall include:
4.2.1.
Establishing, maintaining, and reporting on the Working Capital Fund
and its accounting pursuant to Article 12;
4.2.2.
Performing the recordkeeping and information obligations specified
in Sections 9.1 and 9.2.
4.2.3.
Maintaining the PPA Website and the backup facilities and/or
processes required by Section 1 of this Appendix B.
4.3. Non-routine Functions. Agent’s non-routine responsibilities and functions (“Nonroutine Functions”) shall include:
4.3.1.
Providing administrative services
Committee as set forth in Article 7.

to

the

PPA

Management

4.3.2.
Arranging for consulting and/or legal services as authorized by the
PPA Management Committee.
4.3.3.
Providing support to the Participants in connection with any audit of
the Agent or Seller pursuant to Sections 9.3 and 9.4 of this Agreement, and in
connection with any PPA-related litigation (including any proceedings before
state or federal regulatory agencies) or arbitration. With respect to any
litigation or arbitration, pursuant to this obligation, the Agent shall, at the
request of the Participants, make available as witnesses its employees and
agents who are or were involved in applicable Agency Functions. The
Agent’s litigation-support obligation, and its obligation to cooperate with any
audit of the Agent conducted by the Participants, shall survive the
termination of this Agreement as to any given Agent and its replacement by a
Successor Agent.
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4.3.4.
Performing all other responsibilities of the Agent indicated herein and
in the PPA.
4.4. Limitations on Agent’s Responsibility. Notwithstanding anything in this
Agreement or in the PPA, the Agent shall not be obligated to perform the following
services except to the extent provided for (i) in separate agreements entered into in
writing between the Agent and one or more individual Participants, and/or (ii)
through written modification of this Appendix B and inclusion of appropriate
charges therefor in the Agency Fees:
4.4.1.
Act as the Purchasing Selling Entity (“PSE”) or Balancing Authority
(“BA”) (as both such terms are defined by NERC) on behalf of any
Participant. The Agent shall not be required to notify any Participant in realtime of any modification of NERC Tags (other than through its setup of the
PPA Website pursuant to Section 1.5 of this Appendix B), or to make any
alternative arrangements on behalf of the affected Participant.
4.4.2.
Make transmission scheduling arrangements with the Participants’
transmission providers associated with the delivery of the Participants’ Firm
Energy from the Delivery Point under the PPA.
4.4.3.
Make purchases from third parties to substitute for Firm Energy under
the PPA on behalf of any Participant.
4.5. No liability for PSA posting errors. The Agent shall not be liable to the
Participants for errors made by the PSAs in posting Participants’ Day-Ahead
Schedules.
5. AGENCY FEES
5.1. Routine Scheduling Fee and Routine Administrative Function Fee.
5.1.1.
Except as otherwise provided in this Appendix B, for performance of
the Routine Scheduling Functions and Routine Administrative Functions, the
Agent shall bill and each Participant shall pay, each month, (i) a Routine
Scheduling Fee of $500 and (ii) a Routine Administrative Functions Fee
equal to $0.10 per MWH of the Participant’s Scheduled Firm Energy for the
preceding month. The Routine Scheduling Fee and Routine Administrative
Functions Fee shall be revised by the PPA Management Committee from
time to time upon review and consideration of proposals by the Agent or
affected Participants to revise the structure or amount of such fees. The
Parties’ intention is that such fees will allow the Agent to recover its actual
costs, without markup, of performing the Routine Scheduling and
Administrative Functions, and allocate such costs among the Participants on
an equitable basis.
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5.1.2.
Notwithstanding the foregoing, for the period of time in which any
Participant is a party to, and remains current in its payment of agency fees to
SPPA pursuant to, the Southwest Public Power Agency, Inc., Project
Agreement for the SPPA Pool, the Participant shall not be required to pay the
Routine Scheduling Fee and Routine Administrative Functions Fee set forth
in Section 5.1.1 of this Appendix B.
5.2. Agency Fee for Non-routine Functions. The Agent shall recover its actual costs
of performing Non-routine Functions as they are incurred by it. Such costs shall be
allocated to the Participants in accordance with their Funding Percentages as set
forth in Appendix B-1. Provided, however, that if a Non-routine Function is being
performed at the request of a certain set of Participants, only those Participants shall
be billed for payment of the Agent’s costs to perform such function, and in
proportion to their relative Funding Percentages (unless a different allocation is
agreed in writing among the Agent and such set of Participants prior to the Agent’s
performance of such function). The PPA Management Committee members of any
such set of Participants may request an estimate of the Agent’s costs for any Nonroutine Function, but the Agent shall be entitled to bill the requesting Participants
for the entirety of its actual costs so incurred.
5.3. Agency Fees in Context of Layoffs. In the case of a Layoff, unless agreed
otherwise, an additional Routine Scheduling Fee of $500/month charge shall apply
for each Layoff Purchaser that is not already a Participant. The Layoff Participant
shall communicate to the Agent what, if any, portion of the Agency Fees shall be
billed directly to and paid directly by the Layoff Purchaser.
6. PERCENTAGE FOR ADDITIONAL WCF AMOUNTS
The current percentage for calculating the Participants’ Additional WCF Amounts is five
percent (5%), i.e., each Participant’s Additional WCF Amount is equal to five percent (5%)
of its Base WCF Amount.
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Appendix B-1
REVISION 1 DATED AS OF AUGUST 31, 2017

FUNDING PERCENTAGES
(for costs of Non-routine Agency Functions)
BUYER/PARTICIPANT

Funding Percentage
Funding Percentage
(Through April
(As of May 2021)
2021)

Aguila Irrigation District

2.08%

2.20%

Ak-Chin Energy Services

2.63%

2.04%

Arizona Electric Power Cooperative,
Inc.

1.80%

2.83%

Buckeye Water Conservation &
Drainage District

2.08%

1.88%

City of Safford

5.40%

4.09%

Electrical District No. 2 of Pinal
County

6.79%

6.78%

Electrical District No. 3 of Pinal
County

24.78%

24.76%

Electrical District No. 4 of Pinal
County

8.17%

7.57%

Electrical District No. 6 of Pinal
County

2.08%

1.72%

Electrical District No. 7 of Maricopa
County

2.08%

2.04%

Electrical District No. 8 of Maricopa
County

8.17%

8.36%

Gila River Indian Community Utility
Authority

9.55%

10.72%

Harquahala Valley Power District

2.63%

3.62%

Maricopa County Municipal Water
Conservation District No. 1

2.08%

2.04%

McMullen Valley Water
Conservation & Drainage District

2.63%

3.62%

Navajo Tribal Utility Authority

6.79%

6.78%

Ocotillo Water Conservation District

1.53%

1.41%

Roosevelt Irrigation District

3.46%

2.83%

Tonopah Irrigation District

2.08%

2.20%

Town of Thatcher

3.19%

2.51%

TOTAL

100.00%

100.00%

NOTE: Notwithstanding the column headings, the Funding Percentages may be modified
(either before or after May 1, 2021) to take account of changes in Participants’ Capacity Pro
Rata Shares pursuant to the PPA.
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Appendix G
REVISION 1 DATED AS OF AUGUST 31, 2017

ADDRESSES FOR NOTICES
TO AGENT:
Southwest Public Power Agency, Inc.
160 North Pasadena
Suite 101
Mesa, AZ 08201
Attn: Dennis L. Delaney

TO PARTICIPANTS:
Aguila Irrigation District
P.O. Box 1267
Mesa, AZ 85211-1267
Attn: District Manager

Ak-Chin Energy Services
42507 W Peters & Nall Rd
Maricopa, AZ 85138
Attention: ACES Board Chairman
With a copy to:
Ed Gerak, Power Manager
Utility Strategies Consulting Group
4645 S. Lakeshore Dr, Suite 16
Tempe, AZ 85282

Arizona Electric Power Cooperative, Inc.
1000 South Highway 80
P.O. Box 670
Benson, AZ 85602
Attn: Chief Executive Officer

Buckeye Water Conservation and Drainage
District
P.O. Box 1726
Buckeye, AZ 85326-0160
Attn: General Manager

City of Safford
P.O. Box 272
Safford, AZ 85548
Attn: City Manager

Electrical District Number Two of Pinal County
Mailing Address:
P.O. Box 548
Coolidge, AZ 85128
Physical Address:
5575 N. Eleven Mile Corner Rd.
Casa Grande, AZ 85194
Fax: 520-723-5252
Attn: General Manager

Electrical District Number Three of Pinal
County
41630 W. Louis Johnson Dr.
Maricopa, AZ 85239
Attn: General Manager

Electrical District Number Four of Pinal County
P. O. Box 605
Eloy, AZ 85131
Attn: District Manager
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[reserved]

Electrical District Number Six
34630 N. Schnepf Rd.
San Tan Valley, AZ 85140
Attn: Board President

Electrical District Number Seven of Maricopa
County
14629 West Peoria Ave
Waddell, AZ 85355
Attn: District Manager

Electrical District Number Eight of Maricopa
County
P.O. Box 99
Salome, AZ 85348
Attn: General Manager

Gila River Indian Community Utility Authority
6640 W. Sundust Rd. Ste 5091
Chandler, AZ 85226-4211
Attn: General Manager

Harquahala Valley Power District
P.O. Box 1267
Mesa, AZ 85211-1267
Attn: District Manager

With a copy to:
Leonard S. Gold, Power Manager
Utility Strategies Consulting Group
4645 S. Lakeshore Dr, Suite 16
Tempe, AZ 85282
Maricopa Water District
P.O. Box 900
Waddell, AZ 85355-0900
Attn: General Manager

McMullen Valley Water Conservation &
Drainage District
P.O. Box 70
Salome, AZ 85348
Attn: General Manager

Navajo Tribal Utility Authority
Route 12 North
P. O. Box 170
Fort Defiance, AZ 86504-0170
Attn: General Manager

Ocotillo Water Conservation District
P.O. Box 1267
Mesa, AZ 85211-1267
Attn: District Manager

Roosevelt Irrigation District
103 West Baseline Road
Buckeye, AZ 85326
Attn: Superintendent

Tonopah Irrigation District
P.O. Box 1267
Mesa, AZ 85211-1267
Attn: District Administrator

Town of Thatcher
P. O. Box 670
Thatcher, AZ 85552
Attn: Town Manager
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CITY COUNCIL COMMUNICATION
TO:
FROM:
SUBJECT:
DATE:

Mayor and City Council
Dustin Welker, Planning and Community Development Director
Hangar T-2 Assignment
Monday, August 14, 2017 at 6:00 p.m.

Purpose and Recommended Action: Consider a request to assign T-Hangar T-2 from Mayson Schultz
to Aaron Allen.

Background: Mayson Schulze leased the T-2 Hangar for several years and just a few months ago in
May the lease was extended an additional five years. Mr. Schulze has recently passed away and his wife
Kaycee is in possession of the hangar and is requesting Council approval to assign the hangar to Aaron
Allen.
Attachment: Airport Aerial

May 2014
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CITY COUNCIL COMMUNICATION
TO:
FROM:
SUBJECT:
DATE:

Mayor and Council
Jenny Howard, Utility Director
8th Avenue Rebuild Project – Steel Poles
Monday, August 14, 2017 at 6:00 p.m.

Purpose and Recommended Action:
This procurement consists of steel manufacturing services for Tubular Steel Distribution Poles for
the 8th Avenue Rebuild Project. Funding will be provided from the current City Council adopted
budget for the Electric Division Capital Improvements, CIP No. EL2001.
It is the recommendation of T&D Services and the Utility Director that the City Council award to
TransAmerican Power Products (TAPP) in the amount of $30,543.00.
Background:
The steel poles are for the 8th Avenue Rebuild Project, which consists of the rebuild of the double
circuit from the Substation on 8th Avenue north to 7th Street. This line is crucial as it serves the
majority of our system.
Analysis:
In June 2017, following formal bidding procedures, we solicited bids, bids were due on July 20,
2017; eight proposals were received and they are summarized below:
Bidder
Arizona Sun Sales
TransAmerican Power Products (TAPP)
Graybar
Gormanco
Border States
National Pole & Structure
Western Utility Telecom
Trinity Meyer

Bid Amount
$19,120.12
$30,543.00
$32,492.56
$33,498.00
$34,670.64
$42,075.00
$54,800.00
$57,269.00
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CITY COUNCIL COMMUNICATION
TO:
FROM:
SUBJECT:
RE:
DATE:

Mayor and Council
Horatio Skeete, City Manager
Freeport McMoRan Agreement
Safford Regional Landfill
Monday, August 14, 2017at 6:00 p.m.

Purpose and Recommended Action: This is a request for the Council to approve an agreement
by and between Freeport-McMoRan Safford, Inc. (FMI) and the City of Safford for unpatented
mining claims. This land will be used to expand the Safford Regional Landfill.
INFORMATION/DISCUSSION/ACTION
Background
The City of Safford has submitted an application to the Arizona Department of Environmental
Quality (ADEQ) for a Type IV Change to our current Work Plan at the Safford Regional Landfill.
This Type IV Change will revise the work plan to allow for a vertical expansion of the Landfill,
which will extend the life by approximately thirty (30) years. This application is still under review.
Understanding some of the current issues raised by ADEQ with this application, it became
apparent that the planed future expansion site (east of the current location) for the landfill will
be a very difficult and costly proposition. Acting on this assumption, we contacted the Bureau of
Land Management (BLM) and requested to purchase the land on the side of the current location.
Before BLM would consider this proposal, they indicated we needed to acquire the mining rights
from FMI. After a discussion with FMI and upon the completion of the necessary land survey,
they have agreed to quit claim the twenty-seven (27) unpatented mining claims to the City for a
period of five (5) years. In the event the City abandons the plan to expand the landfill on this
property, changes the original proposed intent for the property, or fails to acquire title to the
land within five (5) years, the City agrees to convey the unpatented mining claims back to FMI. It
is proposed the formal agreement be executed no later than September 30, 2017.
Attachments: Agreement and Term Sheet
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UNPATENTED MINING CLAIM AGREEMENT
This Unpatented Mining Claim Agreement (this “Agreement”) is made and entered into on this
day of ______________, between FREEPORT-MCMORAN SAFFORD INC., a
Delaware corporation (“Freeport”), and the CITY OF SAFFORD, a political subdivision of the
State of Arizona, (“Safford”).
RECITALS
A.
Freeport controls the twenty seven (27) unpatented Bureau of Land
Management unpatented mining claims, described on Exhibit “A” attached hereto (“Freeport
claims”):
B.
Safford desires to acquire the lands encumbered by twenty seven (27)
unpatented mining claims from the Bureau of Land Management for the sole purpose of expanding
the existing Safford landfill.
C.

Safford desires to acquire the twenty seven (27) unpatented mining claims

D.

As used herein, “Party” means each of the parties to this Agreement.

from Freeport.

AGREEMENT
NOW, THEREFORE, with reference to the foregoing recitals, and in consideration
of the mutual covenants hereinafter set forth and for other good and valuable consideration, the
receipt and sufficiency of which are hereby acknowledged, Freeport and Safford agree as follows:
ARTICLE I.
TRANSFER TERMS
1.1.
Transfer of the Freeport Claims Freeport shall convey all of its
interest in the Freeport claims to Safford by Quit Claim Deed in the form attached hereto as
Exhibit “B” no later than the earlier of, (i) sixty days (60 days) from the date of execution
of this agreement or, (ii) October 1, 2017.
1.2.
Safford responsibilities. Safford agrees that in exchange for the
transfer of the Freeport claims, it agrees to the following terms and conditions:
1.2 (a) Safford will pay any and all BLM fees associated with the
twenty seven (27) Freeport claims until the earlier to occur of: (i) Safford receives title to
the underlying BLM lands encumbered by the twenty seven (27) Freeport claims, or (ii) the
BLM no longer requires any payments to keep the Freeport claims in good standing with
the BLM.

1.2 (b)
Safford will only utilize the lands encumbered by the
Freeport claims for the expansion of the existing municipal landfill and for no other
purpose.
1.2 (c)
In the event Safford, (i) abandons its plan to expand the
municipal landfill, or (ii) changes the intent of the proposed use of the property to any use
other than a municipal landfill or, (iii) fails to acquire title to the lands within 5 years from
the date of this agreement, then Safford agrees to convey the unpatented mining claims
back to Freeport in the form of a Quit Claim Deed within 30 days of receiving notice from
Freeport requesting the reconveyance
ARTICLE II.
MISCELLANEOUS PROVISIONS
2.1 Remedies. If any Party breaches its obligations under this Agreement to
consummate the transaction described herein, each non breaching Party shall
have the right to cancel its obligations under this Agreement as the sole and
exclusive remedy of each Party. In the event of a breach by another Party in its
obligation to consummate the transaction, each Party waives any right to assert,
claim, or recover legal damages of any kind including, without limitation, the
following: actual, consequential, special and/or punitive damages.
2.2 Attorneys’ Fees. If any legal action or proceeding is commenced by any Party in
order to enforce this Agreement or any provision of this Agreement or in
connection with any alleged dispute, breach, default or misrepresentation in
connection with any provision in this Agreement, the prevailing Party shall be
entitled to recover reasonable attorneys’ fees and costs incurred in connection
with that action or proceeding, including expert witness fees, costs, and nontaxable costs incurred in pursuing or defending any legal action, discovery or
negotiation and preparation of any settlement arrangements, in addition to any
other relief as may be granted.
2.3 Entire Agreement. This Agreement constitutes the entire Agreement between the
Parties and supersedes any contemporaneous or previous written or oral
agreements, representations, or undertakings concerning the matters and
arrangements provided for in this Agreement. No supplement, modification, or
amendment to this Agreement shall be binding unless it is signed by all Parties
to this Agreement. A waiver of any provisions of this Agreement shall not be
deemed a waiver of any other provision, whether or not similar, nor shall any
waiver on one occasion be deemed to be a continuing or permanent waiver.
2.4 Notices. Any request, notice, or other communication to be given under this
Agreement shall be required to be in writing and shall only be delivered by the
following methods: personal delivery, messenger delivery, private mail, courier
service, facsimile, registered, certified mail with return receipt requested, firstclass mail, postage prepaid to the addresses set forth in the signature block below,
as may be changed by notice from time to time. A copy of any communication
shall be delivered to the addresses set forth underneath their respective
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signatures below. All notices shall be considered effective (i) upon receipt if
delivered personally or by messenger or private mail courier; (ii) on the business
day of successful transmission by facsimile; or, (iii) on the third business day
after deposit in the United States mail.
2.5 Headings. Captions of the articles and sections of this Agreement are for
convenience only and must not be interpreted or construed to explain, modify,
amplify, or aid in the interpretation, construction or meaning of any provision of
this Agreement.
2.6 State Law. This Agreement, each term and condition in this Agreement and all
of the respective rights, duties, responsibilities, obligations, and liabilities of the
parties shall be interpreted, construed, and enforced in accordance with the laws
of the State of Arizona. Any action, claim, dispute or litigation arising under this
Agreement shall be brought and maintained in the Superior Court of Arizona in
and for the County of Graham. Time is of the essence of this Agreement and of
each term, provision and condition thereof.
2.7 No Assignment. No assignment of any right or interest or delegation of any duty,
responsibility, or obligation under this Agreement may be made, in whole or in
part, by any Party without the prior written consent of the other Party, which
consent must not be unreasonably withheld. Subject to the foregoing, this
Agreement is binding upon and shall continue to the benefit of each Party to this
Agreement and its respective heirs, legal representatives, successors and assigns.
2.8 Counterparts. This Agreement may be executed in one or more counterparts,
including facsimile copies, each of which shall be considered to be an original.
All those counterparts together shall constitute the same instrument, which may
be sufficiently evidenced by one counterpart. The signing of this Agreement at
different times and places by the Parties shall not affect the validity of this
Agreement.
2.9 Construction. In all cases, the language in all parts of this Agreement shall be
construed simply, according to its fair meaning, and not strictly for or against
any Party.
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IN WITNESS WHEREOF, Freeport and Safford have executed this Agreement by
their signatures set forth below.

CITY OF SAFFORD, a political subdivision FREEPORT-MCMORAN SAFFORD INC.,
of the State of Arizona
a Delaware Corporation

By:
City Manager
City of Safford
717 W. Main St
Safford, Arizona 85548

Approved as to Form:________________
City Attorney

By:_______________________________
ack, Its President
Freeport’s Notice Address:
Attn: Bob Bigando
8500 N. Freeport-McMoRan Rd.
PO Box 1019
Safford, Arizona 85548
Telephone: (928) 792-5924
WITH A COPY TO:

Witness & Attested:___________________
City Clerk

Freeport Minerals Corporation
Land & Water Department
333 North Central Avenue
Phoenix, Arizona 8500
Telephone: (602) 366-7348
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Term Sheet
Freeport-McMoRan Safford Inc. and City of Safford Transfer of Unpatented Mining
Claims for Landfill Expansion
July 5, 2017
This Term Sheet is for discussion purposes only. Freeport-McMoRan Safford Inc.
(“Freeport”) and the City of Safford (“Safford”) do not intend to be bound by any of its
terms unless and until they are incorporated into a detailed, formal agreement signed by
the parties that expresses an intent to be bound.
1. Safford desires to expand its municipal landfill on currently owned Bureau of Land
Management (“BLM”) lands located in Sections 30 & 31, Township 6 South, Range
26 East, G&SRM, Graham County, Arizona.
2. Freeport currently holds twenty seven (27) valid unpatented mining claims on said
lands sought by Safford for the landfill expansion.
3. Safford intends to acquire title to the lands encumbered by the twenty seven (27)
unpatented mining claims from the BLM.
4. Safford desires to acquire the twenty seven (27) unpatented mining claims from
Freeport.
5. Freeport agrees to grant to Safford via a Quit Claim Deed the twenty seven (27)
unpatented mining claims no later than October 1, 2017.
6. Safford agrees that no later than August 30, 2018, it will pay any and all BLM fees
associated with the twenty-seven (27) unpatented mining claims that Safford
proposes to acquire from Freeport until, (i) Safford receives title to the underlying
BLM lands encumbered by the twenty seven (27) unpatented mining claims, or (ii)
the BLM no longer requires any payments to keep the unpatented mining claims
in good standing with the BLM.
7. In the event Safford, (i) abandons its plan to expand the municipal landfill, (ii)
changes the intent of the proposed use of the property to any use other than a
municipal landfill or, (iii) fails to acquire title to the lands within 5 years from the
date of this term sheet, then Safford agrees to convey the unpatented mining
claims back to Freeport within 30 days of receiving notice from Freeport requesting
the reconveyance.
8. The execution of a formal Agreement will be executed by both parties no later than
September 30, 2017.
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